UIdaho Law

Digital Commons @ UIdaho Law
Idaho Supreme Court Records & Briefs

6-18-2012

State v. Acuna Clerk's Record Dckt. 39678

Follow this and additional works at: https://digitalcommons.law.uidaho.edu/
idaho_supreme_court_record_briefs
Recommended Citation
"State v. Acuna Clerk's Record Dckt. 39678" (2012). Idaho Supreme Court Records & Briefs. 3904.
https://digitalcommons.law.uidaho.edu/idaho_supreme_court_record_briefs/3904

This Court Document is brought to you for free and open access by Digital Commons @ UIdaho Law. It has been accepted for inclusion in Idaho
Supreme Court Records & Briefs by an authorized administrator of Digital Commons @ UIdaho Law. For more information, please contact
annablaine@uidaho.edu.

/
fl. - - - - -

SUPRE E COURT
OF THE

STATE OF IDAHO
STATE OF IDAHO

'IS.

BRITIANY ACUNA

_ _;....H.:;..on..;.-.R.;.,;.o~be.:..r1~C.:...;....N..;;.aftz;.::...__ District Judge
Appealed from the District Court of the ....;S;....ixt;....h..;.-.__
,'udicial District of the State of Idaho, in etnd for

___ __..;;.B..;;.an~n.;.,;.~~_____ Coun~ .

Molly Huskey
State Appellate Public Defender
Attorney _ _ _
X_ _

For AppeIt.nt _--:X:.:...-_

Lawrence G. Wasden
Idaho Attomey General
Attomey ____
X_ _ For Respondent ..:.;X_ __

=-

----..:..-- Clerk
=~_ _ Deputy

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

STATE OF IDAHO,
Plai ntiff-Respondent,

vs.
BRmANY ACUNA,
Defendant-Appellant,

)
)
) Supreme Court No. 39678-2012
)
)
)
)
)
)
)
)

CLERK'S RECORD

Appeal from the District Court of the Sixth Judicial District of the State of
Idaho, in and for the County of Bannock.
Before HONORABLE Robert C. Naftz District Judge.

For Appellant:
Molly Huskey
Appellate Public Defender
Post Office Box 83720
Boise, Idaho 83720-0005

For Respondent:
Lawrence G. Wasden
Idaho Attorney General
Post Office Box 83720
Boise, Idaho 83720-0010
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Case: CR-2010-0014019-MD Current Judge: Robert C Naftz
Defendant: Acuna, Brittany

State of Idaho vs. Brittany Acuna
Date

Code

User

8/30/2010

LOCT

BRANDY

cr

Magistrate Court Clerk

NCRF

BRANDY

New Case Filed-Felony

Magistrate Court Clerk

PROS

BRANDY

Prosecutor Assigned JaNiece Price

Magistrate Court Clerk

CRCO

BRANDY

Criminal Complaint; Battery upon a Law
Enforcement Officer, IC 18-903(a)

Magistrate Court Clerk

AFPC

BRANDY

Affidavit Of Probable Cause; PPD incident report Magistrate Court Clerk
#10-P18987; request for $10,000 bond

OR DR

BRANDY

Minute entry and order; probable cause
determined; bond set $5000; J Carnaroli

Magistrate Court Clerk

HRSC

BRANDY

Hearing Scheduled (Arraignment 08/30/2010
02:00 PM)

David L. Evans

ARRN

KIM

Hearing result for Arraignment held on
08/30/201002:00 PM: Arraignment I First
Appearance

David L. Evans

ATTR

KIM

Defendant: Acuna, Brittany Attorney Retained
Randall D Schulthies

David L. Evans

BOND

KIM

Bond Set at 5000.00

David L. Evans

HRSC

KIM

Hearing Scheduled (Preliminary Hearing
09/13/201001:30 PM)

Thomas W Clark

9/1/2010

MOTN

AMANDA

Motion to Withdraw Due to Conflict of Interest;
Randall Schulthies for public defender's office

Thomas W Clark

9/2/2010

ORDR

AMANDA

Order on Motion to Withdraw; lsI J Clark 09-02-10 Thomas W Clark
-- GRANTED

9/8/2010

ORPD

BRANDY

Defendant: Acuna, Brittany Order Appointing
Public Defender Public defender Don Marler;
conflict aty

9/10/2010

STIP

AMANDA

Stipulation for OR Release; lsI pros atty Price and Thomas W Clark
lsI dfdt atty Larson

ORDR

AMANDA

Order for OR Release; lsI J Carnaroli for J Clark
09-10-10

Thomas W Clark

AMANDA

Questionnaire in File

Thomas W Clark

9/13/2010

9/16/2010

9/20/2010

Judge

Thomas W Clark

PHWV

AMANDA

Hearing result for Preliminary Hearing held on
09/13/201001:30 PM: Preliminary Hearing
Waived (bound Over)

MEOR

AMANDA

Minute Entry and Order Waiving Preliminary
Thomas W Clark
Hearing; lsI J Clark -- dfdt waives prelim hearing,
dfdt lsi waiver of prelim, matter bound over to
district court, dfdt's or release continued

HRSC

BRANDY

Hearing Scheduled (Arraignment 09/20/2010
09:00 AM)

Robert C Naftz

INFO

BRANDY

Prosecuting Attorney's Information; Charge
"Battery Upon a Law Enforcement Officer, IC
18-903(1)and 18-915(3)(b)

Robert C Naftz

ARRN

NICOLE

Hearing result for Arraignment held on
09/20/201009:00 AM: Arraignment I First
Appearance

Robert C Naftz

Thomas W Clark
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Case: CR-2010-0014019-MD Current Judge: Robert C Naftz
Defendant: Acuna, Brittany

State of Idaho vs. Brittany Acuna
Date

Code

User

9/20/2010

HRSC

NICOLE

Hearing Scheduled (Pre-trial Conference
11/29/201004:00 PM)

HRSC

NICOLE

Hearing Scheduled (Jury Trial 12/14/201009:00 Robert C Naftz
AM)

PLEA

NICOLE

Plea is entered for charge: - NG (118-915 {F}
Assault or Battery Upon Certain Personnel)

9/21/2010

MEOR

NICOLE

Minute Entry and Order; def. appeard 9-20-10 for Robert C Naftz
Arraignment; Def. entered not guilty plea to
Battery upon a Law Enforcement Officer, IC
18-903(a) and 18-915(3)(b); Jury Trial set
12-14-109:00 am; Pretrial Conference set
11-29-104:00 pm; Def.'s release on her own
recognizance will continue; sl J. Naftz 9-20-10

11/29/2010

HRHD

NICOLE

Hearing result for Pre-trial Conference held on
11/29/201004:00 PM: Hearing Held

12/1/2010

ORDR

NICOLE

Pretrial Order; this matter is set for jury trial as
Robert C Naftz
second setting 12-14-109:00 am; jury instructions
and pre-trial motions to be filed one week prior to
trial; sl J. Naftz 11-30-10

12/10/2010

HRVC

NICOLE

Hearing result for Jury Trial held on 12/14/2010
09:00 AM: Hearing Vacated

Robert C Naftz

HRSC

NICOLE

Hearing Scheduled (Further Proceedings
01/03/2011 09:00 AM)

Robert C Naftz

12/14/2010

STIP

NICOLE

Stipulation to Continue Trial filed by JaNiece Price Robert C Naftz

12/28/2010

CO NT

NICOLE

Continued (Further Proceedings 01/24/2011
09:00 AM) upon request of counsel

Robert C Naftz

12/30/2010

ORDR

NICOLE

Order Continuing Further Proceedings; having
received informal request to continue further
proceedings from counsel. Further Proceedings
continued and reset for 1-24-109:00 am; sl J.
Naftz 12-29-10

Robert C Naftz

1/26/2011

DCHH

NICOLE

Robert C Naftz
Hearing result for Further Proceedings held on
01/24/2011 09:00 AM: District Court Hearing Hel(
Court Reporter: Stephanie Davis
Number of Transcript Pages for this hearing
estimated: less than 100 pages

HRSC

NICOLE

Hearing Scheduled (Pre-trial Conference
02/22/2011 04:00 PM)

HRSC

NICOLE

Hearing Scheduled (Jury Trial 03/08/2011 09:00 Robert C Naftz
AM)

1/2912011

MEOR

NICOLE

Minute Entry and Order; pretrial Conference held Robert C Naftz
1-24-11; counsel requested continuance for trial;
Jury Trial reset to 3-8-11 at 9:00 am; Pretrial
Conference set for 2-22-11 at 4:00 pm; Def.
waives right to speedy trial and counsel to submit
a Waiver accordingly; Defs O.R. continues; sl J.
Naftz 1-27-11

2/14/2011

RESO

AMANDA

Restitution Ordered 4500.00 victim # 1

Judge
Robert C Naftz

Robert C Naftz

Robert C Naftz

Robert C Naftz

Thomas W Clark
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Case: CR-2010-0014019-MD Current Judge: Robert C Naftz
Defendant: Acuna, Brittany

State of Idaho vs, Brittany Acuna
Judge

Date

Code

User

2/23/2011

CO NT

NICOLE

Continued (Jury Trial 04/12/2011 09:00 AM)

Robert C Naftz

CO NT

NICOLE

Continued (Pre-trial Conference 03/28/2011
04:00 PM)

Robert C Naftz

WAIV

NICOLE

Waiver Of Speedy Trial filed by Stephen Larsen

Robert C Naftz

2/24/2011

MEOR

NICOLE

Minute Entry and Order; counsel appeared
Robert C Naftz
2-22-11 for Pretrial Conference; counsel
requested continuance; Jury Trial reset to 4-12-11
at 9:00 am; Pretrial Conference reset to 3-28-11
at 4:00 pm; sl J. Naftz 2-24-11

3/29/2011

HRVC

NICOLE

Hearing result for Jury Trial held on 04/12/2011
09:00 AM: Hearing Vacated

Robert C Naftz

HRHD

NICOLE

Hearing result for Pre-trial Conference held on
03/28/2011 04:00 PM: Hearing Held

Robert C Naftz

HRSC

NICOLE

Hearing Scheduled (Further Proceedings
04/04/2011 09:00 AM) Change of Plea

Robert C Naftz

DCHH

NICOLE

Hearing result for Further Proceedings held on
Robert C Naftz
04/04/2011 09:00 AM: District Court Hearing Hel(
Court Reporter: Stephanie Davis
Number of Transcript Pages for this hearing
estimated: less than 100 pages
Change of Plea

AINF

NICOLE

Amended Prosecuting Attorney's Information
amending charge to Battery, IC 18-903, a
misdemeanor

Robert C Naftz

MISC

NICOLE

Non Binding Plea Agreement filed by Steve
Larsen

Robert C Naftz

GOlF

NICOLE

Guilty questionnaire in file

Robert C Naftz

REDU

NICOLE

Charge Reduced Or Amended (118-903 Battery)

Robert C Naftz

PLEA

NICOLE

Plea is entered for charge: - GT (118-903 Battery) Robert C Naftz

MEOR

NICOLE

Minute Entry and Order; Def. appeared 3-28-11
for Further Proceedings; state filed Amended
prosecuting Attorney's Information changing
charge from Battery upon a Law Enforcement
Officer, IC 18-903(a) and 18-915(3)(b), a felony,
to Battery, IC 18-903, a misdemeanor; Def.
entered guilty plea to Battery charge; case
remanded to Honorable Clark for sentencing;
Defs release on her own recognizance will
continue; sl J. Naftz 4-4-11

Thomas W Clark

HRSC

AMANDA

Hearing Scheduled (Sentencing 04/19/2011
02:00 PM)

Thomas W Clark

NOTC

AMANDA

Notice of hearing

Thomas W Clark

CSTS

CATHY

Case Status Changed: closed pending clerk
action

Thomas W Clark

SNPF

CATHY

Sentenced To Pay Fine 637.50 charge: 118-903
Battery, public defender fee waived

Thomas W Clark

4/412011

4/5/2011

4/19/2011
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Defendant: Acuna, Brittany

State of Idaho vs. Brittany Acuna
Date

Code

User

4/19/2011

HRHD

AMANDA

Hearing result for Sentencing held on 04/19/2011 Thomas W Clark
02:00 PM: Hearing Held

FINDG

AMANDA

Court Finding: Guilty- (118-903 Battery)

SNIC

AMANDA

Sentenced To Incarceration (118-903 Battery)
Thomas W Clark
Confinement terms: Jail: 180 days. Suspended
jail: 149 days. Credited time: 11 days. 20 days
scild completed by 10-19-11 or serve 60 days jail.
no extension on date to complete scild will be
granted. concurrent w/cr-10-912 and
cr-09-18093-md

PROB

AMANDA

Probation Ordered (118-903 Battery) Probation
term: 0 years 24 months 0 days. (Supervised)

ORDR

AMANDA

Order of Commitment; lsi J Clark 04-19-11 -- 20 Thomas W Clark
days scild completed by 10-19-11 or serve 60
days jail. no extension on date to complete scild
will be granted. concurrent w/cr-1 0-912 and
cr -09-18093-md

HRSC

AMANDA

4/27/2011

Judge

Hearing Scheduled (Restitution Hearing

Thomas W Clark

Thomas W Clark

Thomas W Clark

05/24/2011 11 :30 AM) dfdt atty entered oral obj

@ sentencing hearing 04-19-11

5/24/2011

AMANDA

Thomas W Clark
Notice Of Hearing restutition hearing -- A
Request for Restitution was submitted by the
State of Idaho on April 13, 2011. An oral
Objection to Restitution was entered by defendant
attorney Stephen Larsen at Defendant's
Sentencing hearing on April 19, 2011. The Court
ordered the matter set for hearing.

CaNT

AMANDA

Hearing result for Restitution Hearing held on
05/24/2011 11 :30 AM: Continued dfdt atty
entered oral obj @ sentencing hearing 04-19-11

Thomas W Clark

HRSC

AMANDA

Hearing Scheduled (Restitution Hearing

Thomas W Clark

06/29/2011 11 :30 AM) dfdt entered obj to

restitution at sentencing
AMANDA

5/2612011

Notice Of Hearing

Thomas W Clark

MOTN

AMANDA

Motion for Telephonice Appearance by Witness;
pros atty Price

Thomas W Clark

5/27/2011

ORDR

AMANDA

Order Allowing Telephone Appearance By State
Witness; lsi J Clark 05-27-11 -- Stephanie
McDonald may appear telephonically @ hearing
on 06-29-11 @ 11 :30 a.m.

Thomas W Clark

6/29/2011

CONT

AMANDA

Continued (Restitution Hearing 07/12/2011
10:00 M) dfdt entered obj to restitution at
sentencing - continued by oral stip wldfdt atty
larsen and pros atty godfrey

Thomas W Clark

AMANDA

Order Setting Hearing

Thomas W Clark
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Case: CR-2010-0014019-MD Current Judge: Robert C Naftz
Defendant: Acuna, Brittany

State of Idaho vs. Brittany Acuna
Date

Code

User

7/12/2011

HRHD

AMANDA

Minute Entry and Order; lsI J Clark 07-12-11 -Thomas W Clark
Hearing result for Restitution Hearing scheduled
on 07/12/201110:00AM: Hearing Held dfdt
entered obj to restitution at sentencing, The Court
ORDERED Defendant to pay restitution in the
amount of $4500.00. The State will provide the
Court will additional documentation substantiating
the restitution and the amounts to be paid to
Officer William Brown and the Idaho State
Insurance Fund. The Court will then issue
separate Restitution Orders.

7/14/2011

APDC

MARLEA

Appeal Filed In District Court

Robert C Naftz

CSTS

MARLEA

Case Status Changed: Reopened

Robert C Naftz

NOTC

NICOLE

Notice of Appeal filed by Stephen Larsen

Robert C Naftz

HRSC

NICOLE

Hearing Scheduled (Oral Argument 01/23/2012
01 :30 PM)

Robert C Naftz

ORDR

NICOLE

Robert C Naftz
Order of Appeal; transcript of the proceedings
held 7-12-11 before the Honorable Thomas Clark
she be prepared by Sherrill Grimmett; transcriber
shall have 35 days to lodge the transcript from the
date of this order; clerk shall deliver notice of
lodging to all attorneys; parties have 21 days from
notice of lodging to file any objections to the
transcript; within 5 days of settlement of the
transcript, the clerk shall file the transcript;
Appellant's brief shall be lodged within 35 days
after transcript filed; respondent's brief filed within
28 days from service of appellant's brief; any reply
brief shall be filed within 21 days following sevice
of respondent's brief; Oral Arguments set 1-23-12
at 1:30 pm; sl J. Naftz 7-15-11

TRAN

SHERRILL

Transcript Filed of Restitution Hearing held
7/12/11

Robert C Naftz

NOTC

SHERRILL

Notice of lodging of transcript

Robert C Naftz

CINDYBF

Defendant's Brief on Appeal- by DA Larsen.

Robert C Naftz
Robert C Naftz

7/15/2011

8/8/2011

12/14/2011

Judge

1/11/2012

BRFS

NICOLE

Appellee's Brief Re: Restitution filed by JaNiece
Price

1/23/2012

DCHH

NICOLE

Hearing result for Oral Argument scheduled on
Robert C Naftz
01/23/201201:30 PM: District Court Hearing Hel(
Court Reporter: Stephanie Davis
Number of Transcript Pages for this hearing
estimated: more than 100 pages

ADVS

NICOLE

Case Taken Under Advisement; Judge Naftz to
enter written decision

Robert C Naftz
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Case: CR-2010-0014019-MD Current Judge: Robert C Naftz
Defendant Acuna, Brittany

State of Idaho vs. Brittany Acuna
Date

Code

User

2/3/2012

MEMO

NICOLE

Memorandum Decision and Order; this case
Robert C Naftz
comes before the court on the appeal of the
Defendant; Defendant asserts that the state
breached the non-binding plea agreement with
regard to restitution; in conclusion, the court find
that the State did not breach the non-binding plea
agreement by providing restitution requests from
a third-party victim; further, the magistrate was
not bound to follow the non-binding plea
agreement; magistrate did not abuse his
discretion by considering restitution outside the
terms of the non-binding agreement; this court
denies the requested appeal; sl J. Naftz 1-30-12

CSTS

NICOLE

Case Status Changed: closed pending clerk
action

Robert C Naftz

APSC

DCANO

Appealed To The Supreme Court

Robert C Naftz

DCANO

NOTICE OF APPEAL; Stephen G. Larsen,
Attorney for Defendant.

Robert C Naftz

DCANO

MOTION TO WITHDRAW AND MOTION FOR
APPOINTMENT OF STATE PUBLIC
APPELLATE DEFENDER.

Robert C Naftz

DCANO

CLERK'S CERTIFICATE OF APPEAL; Signed
and Mailed to SC and Counsel on 2-13-12.

Robert C Naftz

MISC

DCANO

IDAHO SUPREME COURT; Notice of Appeal
received in SC on 2-15-12. Clerk's Record and
Reporter's Transcript must be filed in SC by
6-20-12. (5-16-125 weeks prior). The Following
Transcripts shall be lodged: Oral Argument
1-23-12.

Robert C Naftz

MISC

DCANO

IDAHO SUPREME COURT; Clerk's Certificate
Robert C Naftz
received in SC on 2-15-12. Carefully examine the
Title and Cert. Advise the Dist. Court Clerk of any
errors. The title in the Cert. must appear on all
documents filed in SC.

3/13/2012

ORDR

AMANDA

Petition to Reduce to Record Check Probation; lsi Thomas W Clark
J Clark 03-12-12

3/14/2012

MOTN

DCANO

MOTION TO PROCEED IN FORMA PAUPERIS: Robert C Naftz
Stephen G. Larsen, Attorney.

MISC

DCANO

ORDER IN FORMA PAUPERIS: SIJudge Naftz
on 3-14-12. (Sent copies to SC and counsel on
3-15-12.)

MISC

DCANO

NOTICE OF TRANSCRIPT LODGED by S. Davis Robert C Naftz
on 5-16-12.

MISC

DCANO

REPORTER'S TRANSCRIPTS received in Court Robert C Naftz
Records on 5-16-12 for Oral Argument held
1-23-12.

MISC

DCANO

CLERK'S RECORD received in Court Records on Robert C Naftz
5-16-12.

2/7/2012

2/13/2012
3/9/2012

5/16/2012

Judge

Robert C Naftz
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Defendant: Acuna, Brittany

State of Idaho vs. Brittany Acuna
Judge

Date

Code

User

5/16/2012

MISC

DCANO

Provided a copy of Clerk's Record to Bannock
County Prosecuting Attorney Office, Jeanne
Hobson on 5-16-12.

Robert C Naftz

MISC

DCANO

CLERK'S RECORD AND REPORTER'S
TRANSCRIPTS MAILED TO COUNSEL ON
5-16-12. Due in Supreme Court on 6-13-12.
(Mailed and Faxed to Klondy on 5-16-12.)

Robert C Naftz
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Attorney for Defendant

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

STATE OF IDAHO,
Plaintiff/Respondent,
vs.

)
)
)
)
)

Case No. CR-2010-14019-MD

)
BRITTANY ACUNA,
Defendant/Appellant.

TO:

NOTICE OF APPEAL

)
)
)
)

THE ABOVE NAMED RESPONDENT, THE STATE OF IDAHO AND
THE STATE'S ATTORNEY, AND THE CLERK OF THE ABOVEENTITLED COURT
NOTICE IS HEREBY GIVEN THAT:
1.

The above named Appellant, Brittany Acuna, Appeals against the above-

named respondent to the District Court from an Order for restitution Dated July 12, 2011,

HOll.

Thomas W Clark, magistrate, presiding.
2.

That the Appellant has a right to appeal to the District Court, and the order

Notice of Appeal
Page I

1

described in paragraph 1 above is an appealable order under and pursuant to Rule 11(c) of the
Idaho Appellate Rules and Rule 54.1(a) of the Idaho Criminal Rules.
3.

The following is a preliminary statement of the issues on appeal which the

appellant intends to assert in the appeal, provided however that any such list of issues shall not
prevent the Appellant from asserting other issues on appeal:
(a)

The Magistrate erred in Ordering restitution in contravention of
the plea agreement between the parties.

(b)

The Magistrate erred in failing to enforce the terms of the plea
agreement between the State and Defendant after the State clearly
breached that agreement.

c

Respondent State of Idaho breached its plea agreement by submitting
restitution requests to the court, and arguing the same, in clear
contravention of the plea agreement.

4.

(a)

The Appellant requests the preparation of the following portions

of the reporter's transcript: Transcript of the hearing held July 12, 2011 before Hon Thomas
W Clark in this case ..
5.

The Appellant requests the following documents to be included in the

clerk's record in addition to those automatically included under Rule 28, I.A.R.: All including,
but not limited to, the hearing transcript with and all attendant exhibits.
6.

I certify:

Notice of Appeal
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(a)

A copy of this appeal has been served on the reporter.

(b)

That the Appellant is exempt from paying the estimated transcript

fee because she is entitled to representation through the Public Defender system,
is represented by a public defender in the underlying Conviction, is requesting
continuing representation on this appeal.
(c)

The Appellant is exempt from paying the estimated fee for

preparation of the clerk's record upon receipt of the amount from the clerk
because she is entitled to representation through the Public Defender system, and
is represented by a public defender in the underlying Conviction.
(d)

The Appellate is exempt from paying the appellate filing fee

because she is entitled to representation through the Public Defender system.
(e)

Service has been made upon all parties required to be served

pursuant to Rule 20. The Attorney General of the State of Idaho has also been
served.
DATED this

4-

day of July, 2011.

B:
sen
ttorney for Defendant/Appellant
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I caused a true and correct copy of the foregoing
Notice of Appeal to be delivered to the following individual(s) by the method indicated:

L] U.S.

Mark L. Hiedeman
Bannock County Prosecutor
P.O. Box P
Pocatello, ID 83205

Mail, Postage Prepaid
cg.Rand Delivery
L] Overnight Delivery
Ll Fax:

Hon Thomas Clark
Bannock County Courthouse
Pocatello, Idaho 83201

Ll U.S. Mail, Postage Prepaid
~Hand

Delivery

Ll Overnight Delivery
Ll Fax:

Court Reporter
Courthouse Mail
Pocatello, ID 83205

L] U.S. Mail, Postage Prepaid
42]CHand Delivery
Ll Overnight Delivery

Idaho Attorney General
700 W. Jefferson Street
Boise, ID 83720

~U.S. Mail, Postage Prepaid

Ll Hand Delivery
Ll Overnight Delivery

DATED this -'::!!day of July, 2011
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRIC1:t)fj?rHE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
STATE OF IDAHO,
)
)
)
)
)
)
)

PlaintifflRespondent,
-vsBRITTANY ACUNA,
Defendant!Appellant.

CASE NO. CR-2010-14019-MD
ORDER OF APPEAL

)

The above entitled matter having been appealed to the District Court from the Magistrate
Division of said Court, and good cause existing,
IT IS HEREBY ORDERED AS FOLLOWS:
(l) The Court determines, pursuant to Idaho Rules of Civil Procedure 83(j)(2) and Idaho
Criminal Rule 54, that:
(a) This appeal involves questions of fact as well as law and cannot
be determined without ordering a transcript.
(b) A transcript of the proceedings held July 12, 2011, before the
Honorable Thomas Clark should be prepared by the Magistrate Court
Trial Transcriber.
(2) The Transcriber shall prepare the transcript and lodge the same with the Clerk of the
Court within thirty-five (35) days from the date of this Order.
(3) Upon receipt of the transcript, the Clerk of the Court shall mail or deliver a Notice of
Lodging of Transcript to all attorneys of record or parties appearing pro-se. Said Notice
shall advise the parties that they may pick up a copy of the Transcript at the Clerk's Office

Case No. CR-2010-14019-MD
ORDER OF APPEAL
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and that the parties have twenty-one (21) days from the date of the Notice of Lodging in
which to file any objections to the transcript.
(4) Within five (5) days of the settlement of the transcript, the Clerk of the Court shall file
with the District Court the transcript and any exhibits offered or admitted in the lower court
proceedings. Notice of such filing shall be given to all parties or their counsel.
(5) The Appellant's Brief shall be lodged with the Court within thirty-five (35) days after
the transcript has been filed with the District Court. The Respondent's Brief shall be filed
within twenty-eight (28) days from the service of the Appellant's Brief. Any Reply Brief
shall be filed within twenty-one (21) days following the service of Respondent's Brie£
(6) This matter is hereby set for ORAL ARGUMENTS BEFORE THE COURT ON
JANUARY 23, 2012, AT THE HOUR OF 1:30 PM.
DATED July 15,2011.

Honorable Robert C. Naftz
District Judge

Copies to:
Appellant Counsel- Stephen G. Larsen
Respondent Counsel- JaNiece Price
Court Transcriber - Sherrill Grimmett

Case No. CR-2010-14019-MD
ORDER OF APPEAL
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IN THE DISTRICT COURT FOR THE SIXTH JUDICIAL DISTRICT OF

5

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

6

MAGISTRATES DIVISION

7

NOTICE
OF
LODGING OF TRANSCRIPT

CASE NO. CR-2010-14019-MD

Description of the hearing transcribed:

14
15

Restitution Hearing.
The transcript in the above entitled matter

16

17

consisting of 10 pages was lodged with the District Court

18

Clerk at the Bannock County Courthouse in Pocatello, Idaho,

19

on the 8 th day of August 2011.
DATED this

20

22

Sherrill L. Grimmett,
Deputy Clerk/Transcriber

23

25

day of

¥-

~&¥-~dt5

21

24

cP'I/

cc:
JaNiece Price
Stephen Larsen

NOTICE OF LODGING
OF TRANSCRIPT

- 1
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2011.

Stephen G. Larsen
Attorney at Law
155S2nd AVE
Pocatello, Id. 83204
Telephone 208-478-7600
ISB 2599
:: I

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

STATE OF IDAHO,

Plaintiff,
vs
BRITTANY ACUNA,
Defendant.

)
Case No. CR 2010-14019_ ( \-1
)
)
)
) DEFENDANT'S BRIEF ON APPEAL
)
)
)
)
)

-e..(::.h-)

ISSUES ON APPEAL
1. Did the State breach it's pleas agreement in seeking restitution to the State Insurance
Fund.
2.Did the Court below err in imposing restitution to the state Insurance Fund in
contravention of the Plea Agreement

FACTS
The defendant was originally charged with, among other things, Battery Upon a Law
Enforcement officer, a felony, I.C. 18-903(a) and 18-915(3)(b). In a written Rule 11(c)
Plea Agreement dated March 31, she entered a plea of gUilty to the amended charge of
simple battery, 18-903(a) a misdemeanor. On April 4, 2011 this court accepted Brittany's

8

plea to the amended charge, and remanded the matter to the Honorable Tom Clark for
sentencing.
Defendant and the State agreed to specific sentencing recommendations in the Plea
Agreement. With regard to the issue specifically before the court, the Defendant agreed
"to pay restitution to the victim in this matter which is not covered by workers

compensation and/or medical insurance." (Italics added) Plea Agreement, page 2,
paragraph 4. It was clearly the intent of the parties that the Defendant would pay those
expenses not covered by a third party. On April 13, 2011 the state provided Judge Clark
and the Defendant with a letter requesting $8,989.30 (later increased to $10310.58) in
restitution to the State Insurance Fund for all of the victims medical bills paid. Defendant
objected and a restitution hearing was held on July 12, 2011.
Judge Clark ruled, under his interpretation of the restitution statutes, that restitution,
regardless of the plea agreement was mandatory, and imposed $4500 in restitution.
Defendant appeals that finding.

I.
Did the State breach its plea agreement in seeking restitution to the State Insurance
Fund?
The language of the plea agreement is clear and unequivocal: the parties only
intended that Brittany be liable in the criminal proceeding for out-of-pocket expenses of
the victim officer. The language specifically excludes restitution claims of
insurers/worker compensation carriers. Therefore the issue is one not of contract
interpretation, but one of enforcement.

9

Plea Agreements are contractual in nature, and the court must examine the agreement
by contract standards. Any ambiguity is to be resolved in favor of the Defendant State v.
Doe, 138 Idaho 409 (Ct. App 2003). State v. Peterson, 148 Idaho 593 (2010) The plea
agreement in this case is not ambiguous. In entering into the plea agreement, Brittany
gave up her rights guaranteed by the Constitution of the United States and of the State of
Idaho. See Santobello v. N.Y., 404 US 257 (1971). No question has been raised as to the
validity of her plea or her change of position in entering it.
Addressing, pursuing and claiming restitution over and above what is clearly stated in
the plea agreement is a breach of that agreement by the State. At the time the first
restitution letter had been signed, Brittany had changed her plea in this case and
committed to a change of plea in several related and unrelated misdemeanor cases. She
committed to a course of action including discretionary incarceration, substance abuse
evaluation, anger management counseling, etc. At the time of sentencing she had already
undertaken some of these actions.
For its breach of the plea agreement the Defendant seeks an order striking the state's
claim for reimbursement to the State Insurance Fund. While a traditional remedy may be
allowing a Defendant to withdraw her guilty plea, that is not practical in this case and
would be inherently unfair, see State v. Gomez. infra.. Brittany has already completed my
of the programs agreed in the plea agreement, and has partially served her sentence. She
has performed her contract, and giving the State another chance at a felony prosecution is
not a reasonable, fair or viable option.

II.

Did the lower court err in ordering restitution to the State Insurance Fund?

Judge Clark reasoned that he was obligated to impose restitution to the State Insurance
Fund under Idaho Code 19-5304. See Tr. Pp 5-8. There are two problems with this
reasoning. First, the Court should first have examined the plea agreement, and ruled that
the State was bound to the Defendant by that agreement. Because the State was bound by
the agreement, the issue of reimbursement to the State Insurance Fund could not properly
be raised by the State and even considered by the court. Whether the lower court
considered itself bound by the plea agreement because it was "non binding" as to the
court is irrelevant. This court accepted the agreement at the time it took the plea on April
4. The magistrate was no longer in a position to "not accept" the plea agreement due to
the performance of the Defendant. Second, a claim for restitution is not mandatory or
sacrosanct. There is no requirement that restution be imposed, regardless of whether a
"victim" requests it if there is a plea agreement involved and the defendant's rights are
implicated.
The full discussion of this issue is to be found in the case of State v.Gomez, (Ct. App
No. 36545 2011), a case nearly on point. In Gomez, the State sought restitution at
sentencing where the plea agreement itself was silent on the issue.
"In the instant case, it is clear that restitution was not included in the plea bargain. The
parties took care to document the agreement in written form and there was no mention of
restitution either in the written agreement or discussions on the record surrounding the
plea and its terms. Thei ssue was not raised until after Gomez had entered the plea-at the
sentencing hearing during which the state first made direct reference to the fact it would
be requesting restitution, but did not indicate a precise amount."

11

"In this case, allowing the state to start over with a blank slatewhere it was the breaching
party-thus leaving Gomez to face the possibility of being tried and resentenced more
harshly for the same offenses-would be unjust. On the other hand, vacating the restitution
order and leaving the plea agreement in place would give each party the terms they
bargained for ..... "
As in Gomez, the appropriate result for the state's breach in this case would be an order
vacating restitution to the State Insurance Fund, and that is the relief the Defendant seeks
in this case.

Dated this!4day of December, 2011

.~

CERTIFICATE OF SERVICE

U

I HEREBY CERTIFY that on the
day of December, 2011 I hand delivered a copy
of the foregoing brief to the Bann6ckcounty Prosecuting Attorney, by placing the same
in the Courthouse Mail.
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Steve Larsen '
ISB #2599
Attorney at Law
155 S 2nd Ave
Pocatello, ID 83201
Telephone: (208) 478-7600
Facsimile: (208) 478-7602

Attorney for Defendant

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

STATE OF IDAHO,
Case No. CR- 2010-14019-FE

Plaintiff,
vs.

NONBINDING
PLEA AGREEMENT

BRITTANY ACUNA,
Defendant.

COMES NOW, State ofIdaho, the Plaintiff in the above entitled matter, acting by

and through its attorney of reco~d, JaNiece Price, Bannock County Deputy Prosecuting
Attorney, and comes now, Brittany Acuna, the Defendant in the above entitled matter,
individually and by and through her counsel of record, Steve Larsen, and hereby enter into
the following Plea Bargain Agreement, pursuant to Rule I I (c) of the Idaho Criminal Rules.

Plea Agreement
Page 1
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WHEREAS, through the Prosecuting Attorney's Information the Defendant
has been charged with the crime of Battery Upon a Law Enforcement Officer, lS-903(a) and
18-915(3)(b),
IT IS HEREBY AGREED that the State will amend the charge contained in
the Information to Battery, I.e. lS-903(b), a misdemeanor, subject to the following mutually
agreed sentencing recommendations:
1. Defendant to follow the recommendations contained in the Domestic Battery
Evaluation of Karen Neill dated 03/09/11, including anger management education which shall
include at least S classes at A-Z Family Services ..
2. Defendant will obtain by court order a substance abuse evaluation pursuant to Idaho
Code section 19-2524, and follow the recommendations contained therein. In addition,
Defendant will attend at least S AA group meetings.
3. The Defendant will serve twenty days of incarceration in the court's discretion
which may include work release, SCHILD, or Community Service.
4. Defendant agrees to pay restitution to the victim in this matter which is not covered
by workers compensation andlor medical insurance. Defendant cannot be discharged from
probation until this restitution is paid in full.
5. That sentencing in this matter will be in conjunction with the pending sentencing in
case no. CR 2010-14013-MD before the Honorable Thomas W. Clark.

DATED this MofMarch, 2011

Plea Agreement
Page 2
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MARK L. HIEDEMAN
BANNOCK COUNTY PROSECUTOR
P.O. BOXP
POCATELLO,IDAHO 83205
Telephone: (208) 236-7280
JANIECE PRICE, ISB #7161
Deputy Prosecuting Attorney

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
STATE OF IDAHO,

)
)

Appellee/Plaintiff,
vs.
BRITTANY ACUNA,
Appellant/Defendant.

)
)
)
)
)
)
)

CASE NO. CR-10-14019-MD

APPELLEE'S BRIEF
RE: RESTITUTION

------------------------------)
COMES NOW, the State of Idaho, Appellee, by and through JaNiece Price,
Deputy Prosecuting Attorney for Bannock County, Idaho, in response to Defendant's
(Appellant's) Brief on Appeal.

BACKGROUND
On August 30, 2010, the Appellant was charged with felony Battery on a Law Enforcement
Officer. A preliminary hearing was held on September 13, 2010 and waived. The case was assigned
to the Honorable Judge Naftz and defendant was arraigned.
On November 29, 2010, a pre-trial conference was held and the matter was on the trial
t

calendar for December 12,2010. On November 29 \ Officer Brown, the victim in the matter, was
contacted and informed Appellee's attorney that he was participating in physical therapy three times
a week and may have to have surgery on his knee if the therapy didn't result in improvements. The
APPELLEE'S BRIEF
RE: RESTITUTION - Page 1
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th

trial date was continued from December 13 and moved to January to see if the victim would be
going in for surgery.
By the next hearing date of January 24, 2011, Appellee's counsel had verified that Officer
Brown had had surgery and was working on recovery. Trial was set for March 8, 2011 and then
continued in order for actual restitution to be determined by the Appellee and the Appellant's
counsel. After another pre-trial conference, the matter was resolved with the Appellant agreeing to
plead guilty to misdemeanor Battery on a Law Enforcement Officer and to pay restitution. On
March 31, 2011, Appellant presented a non-binding plea agreement to the Appellee which was
signed and returned to Appellant. Appellant then changed her plea on April 4th and the matter was
remanded to the Honorable Magistrate Judge Clark.
th

On April 5

,

the day after the change of plea, the Magistrate and Appellant's attorney

attempted to schedule the matter for sentencing. The State objected and asked for the matter to be
continued to allow the State time to contact any victim( s) and notify them of the hearing and their
right to be heard, as well as submit restitution. On April 13,2011, Appellee submitted by written
letter sentencing recommendations and also included a request for restitution with substantiating
documentation comprising an amount as of that date of Eight Thousand Nine Hundred Eighty Nine
Dollars and Thirty Cents ($8989.30) that had been paid by the State Insurance Fund. (please see
Exhibit # 1). Appellee, later upon receiving additional medical expenses from victims, submitted an
Amended Restitution Letter on June 21, 2011 in the amount ofTen Thousand Three Hundred Ten
Dollars and Fifty-Eight Cents ($10,310.58). (Please see Exhibit # 2)
On April 19

th

,

Appellant was sentenced. At that time, apparently a restitution hearing was

scheduled for May 24th but due to clerical error appropriate notice had not been provided to the

APPELLEE'S BRIEF
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Appellee in order for it to have its witnesses, both the officer and the State Compensation Fund
representative, subpoenaed for the hearing. The restitution hearing was continued and finally took
place on July 12, 2011 and involved only oral argument.
At the July 1i

h

hearing, the parties stipulated to the Amended Restitution Letter and

argument was heard on the appropriate amount of restitution to be ordered. (Please refer to Exhibit
# 3 - Transcript of July 12th Hearing). At that hearing, Magistrate Judge Clark, taking into
consideration the Appellant's financial circumstances and her ability to pay restitution, and acting
in his discretion ordered Appellant to pay Four Thousand Five Hundred Dollars ($4500.00) to the
State Insurance Fund. After the hearing, Appellee did contact Officer Brown to determine if there
was any out of pocket expenses. He informed Appellee that he did not incur any out of pocket
expenses or lost wages due to the police department, his employer, covering his "wages above and
beyond what workman's comp paid so that I wouldn't lose any money." (Please see Exhibit # 4).
Furthermore that the Officer Brown stated that the State Insurance Fund has paid all other expenses
incurred from the battery by the Appellant. A final restitution order was issued on July 14th. (Please
see Exhibit #5)
Appellant disagreed with the Court's decision and appealed.
ISSUES
1. Whether the Appellee breached the plea agreement in seeking restitution to the State
Insurance Fund?
2. Whether the Magistrate Court erred in ordering restitution to the State Insurance Fund?

APPELLEE'S BRIEF
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ARGUMENT

ISSUE ONE
APPELLEE DID NOT BREACH ITS PLEA AGREEMENT IN SEEKING RESTITUTION.
The first issue in this matter is whether Appellee breached the non-binding plea agreement
in seeking restitution other than what was noted in the non-binding plea agreement.
Appellant argues the State did breach the agreement and claims the plea agreement between
the parties is clear and unequivocal. Appellant is correct on this point but that argument is in
relation to what is contained in a non-binding plea agreement. Appellee argued and the magistrate
agreed that if the Appellee received and submitted restitution which was a result of the criminal
conduct of the Defendant, that Appellee may submit such request to the Court and the Court would
determine whether to order restitution above and beyond what is provided for in the non-binding
plea agreement, which is an agreement that is only binding between the parties. This is what
happened in this matter and as stated the Magistrate Judge was correct in his determinations.
State v. Dorsey provides that where statutory authority to order restitution exists, the

"decision whether to require restitution is within the trial court's sound discretion;" however, the
exercise of discretion must be within the boundaries governing the available choices and consistent
with any legal standards applicable to those choices. A sentencing judge has broad discretion in
determining the amount of restitution to be paid in a criminal action and an order for restitution will
not be disturbed on appeal unless an abuse of discretion is shown. 126 Idaho 659, 889 P.2d 93, Ct.
App. 2007 and State v. Aubert, 119 Idaho 868, 811 P.2d. 44, Ct. App. 1991, overruled in part by
Dorsey. Additionally the appellate court defers to the weight given by the sentencing court to such

APPELLEE'S BRIEF
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evidence. State v. Lombard, 149 Idaho 819,242 P.3d. 189, Ct. App. 2010.
Appellant was fully aware due to the length of time this matter took to resolve that there
were expenses being incurred by the victim, Officer Brown, due to the battery committed on him by
Brittany Acuna. Appellant's counsel was kept apprised of the therapy, the surgery and post surgery
therapy that the victim was receiving and that there would be restitution being requested, either for
out of pocket expenses or for an insurance which covered the medical treatment. To fully protect
the direct victim, Officer Brown, Appellee did acknowledge in the plea agreement that out of
pocket expenses should be paid by Appellant but had made clear to Appellant during the course of
the case that the victim had had surgery and other treatment that would incur other possible
restitution which would be allowed under the statutory provisions for restitution as set forth in
Idaho Code § 19-5304.
Appellant argues the plea agreement is a contract between the parties and must be enforced.
He further argues there is not any need to detennine if the contract is interpreted correctly. In
looking at a contract and tenus contained therein, one must detenuine if there is any ambiguity in
the tenus. Specifically, "the fact finder must attempt to 'discern the intent of the contracting parties,
generally by considering the objective and purpose of the provision and the circumstances
surrounding the fonuation of the agreement.'" State v. Allen, 143 Idaho 267,272, 143 Idaho 267,
141, P.3d 1l36, 1141, Ct. App. 2006.
Furthernlore in interpreting ambiguous contractual tenus on appeal, the appellate court
"defers to a trial court's findings of fact unless they are clearly erroneous." State v. Hawkins, l31
Idaho 396, 400, 958 P.2d 22, 26, Ct. App. 1998. "Such findings are clearly erroneous only if they
are unsupported by substantial and competent evidence. State v. Thomas, 133 Idaho 682, 686, 991

APPELLEE'S BRIEF
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P.2d 870,874, Ct. App. 1999.
In this present case there is substantial and competent evidence to show Appellee did not
breach the plea agreement. Appellee had verbally informed Appellant over a number of months of
the different medical procedures the victim was involved in and additionally made sure that
Appellant knew that restitution would be being sought by Appellee.
As argued at the magistrate level and here, the State abided by the non-binding plea
agreement and did not breach it by providing the sentencing Court additional restitution being
sought by the State Insurance Fund.
A non-binding plea agreement only provides the terms and conditions the parties to an
action are agreeing to and relates only to those parties. The sentencing court presiding over the
matter is not bound by the terms of a non-binding plea agreement, but may be advised of those
terms to be fully informed as to what the parties positions are and what the circumstances are
surrounding the resolution of the matter; but is not bound to follow those terms in issuing a
sentence on the Defendant!Appellant or in ordering restitution.
Appellant claims that Appellee seeking restitution other than what is noted in the nonbinding plea agreement is a breach. In the various sources cited by Appellant there are
circumstances where restitution was not ever discussed nor addressed or was found to not be a
direct result of the criminal conduct of the defendant and as such do not support Appellant's
arguments.
The circumstances in this case are different. Numerous times at various hearings, Appellee
discussed with Appellant's counsel the possibility of restitution. Additionally, the restitution being
sought as economic loss to the State Insurance Fund is restitution which was incurred from the

APPELLEE'S BRIEF
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crime which the Appellant committed on Officer Brown, a battery.
As such Appellee asks this Court to affinn the magistrate court's findings and that
Appellant be ordered to pay restitution to the State Insurance Fund.

ISSUE TWO
THE MAGISTRATE COURT DID NOT ERR IN ORDERING RESTITUTION TO THE
STATE INSURANCE FUND?
The magistrate in this matter did not err in ordering restitution to the State Insurance Fund.
The Court acted well within its discretion in administering its restitutionary authority with regards
to this case. It made its detennination by application of the Compensation of Victims of Crimes,
Idaho Code § 19-5304, and evaluation of the substantial and competent evidence before it at the
time of its decision.
The Court detennined that the Defendant!Appellant had caused economic damages to the
victim and his insurer. Specifically, the Appellant pled guilty to engaging in conduct which was a
direct result ofthe victim's losses and plead guilty to misdemeanor Battery on a Law Enforcement
Officer. As such, the Magistrate Court acted well within its discretion in ordering restitution and
this Court should affinn that decision.
"Idaho Code § 19-5304(2) authorizes trial courts to order restitution to compensate crime
victims and for any crime which results in an economic loss to the victim." State v. Shafer, 144
Idaho 370,161 P.3d 689, Ct. App. 2007. In analyzing what or who a 'victim' is in applying Idaho
Code § 19-5304, "the statute defines 'victim' as 'a person or entity, who suffers economic loss or
injury as the result of the defendant's criminal conduct." Idaho Code § 19-5304. The statute further
provides a definition for 'economic loss' as "the value of property taken, destroyed, broken, or

APPELLEE'S BRIEF
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otherwise harmed, lost wages, and direct out-of-pocket losses or expenses such as medical expenses
resulting from the criminal conduct." Id
Here in this case there are victims, Officer Brown and the State Insurance Fund. These
victims either received medical treatment or paid out medical expenses incurred in treating the
injury to Officer Brown's knee. Specifically, the State Insurance Fund paid out monies to the
medical treatment providers in an amount in excess of Ten Thousand Three Hundred Ten Dollars
and Fifty-Eight Cents ( $10,310.58). (Please see Exhibit # 2) which were direct results of the
criminal conduct of Appellant.
Appellant raises the contention there is a case on direct point with this matter, State v.

Gomez, but that case is in direct contrast to this matter. State v. Gomez, Docket No. 36545,
Opinion No. 12,2011 Ida. App. LEXIS 16, Ct. App. 2011. In Gomez, the facts involve a binding
plea agreement and no discussion of restitution during any proceedings of the case; while in this
matter, as previously discussed Appellee had raised the concerns of restitution to the Appellant's
counsel at various times during the procedures of the case and this matter involved a non-binding
plea agreement. There are no similarities between the two and in fact Gomez supports the
findings of the magistrate court along with the application of Idaho Code § 19-5304 and confirms
the restitution ordered in this case is appropriate and the magistrate did not err in ordering that
restitution.

CONCLUSION
Therefore, Appellant claims the Appellee breached the plea agreement by providing
proof of additional restitution to the sentencing court, this is not so. As allowed by law, the

APPELLEE'S BRIEF
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determination as to what restitution and in what amounts can be ordered is left to the discretion
of the sentencing court and its restitutio nary authority.
Wherefore, Appellee petitions this Honorable Court to affirm the order of the sentencing
court. As has been shown, there has been no breach of a plea agreement by the Appellee and the
Magistrate Court did not err in its ordering of restitution to the State Insurance Fund.
Based upon the foregoing and the attached exhibits, Appellee respectfully requests
this Court affinn the decision of the magistrate court.

Itfb-

DATED this -p- day of January, 2012.

CERTIFICATE OF DELIVERY

·fM

I HEREBY CERTIFY That on this LLE-day of January, 2012, a true and correct
copy of the foregoing APPELLEE'S BRIEF RE: RESTITUTION was delivered to the following:

Steve Larsen
Attorney for Defendant
nd
155 S. 2 Ave
Pocatello, Idaho 83204

[ ] mail -postage prepaid
[ ] hand delivery
[ ] facsimile
~urthousemail box
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'E OF THE PROSECUTING A
BANNOCK COUNTY
STATE OF IDAHO

MARK L. HIEDEMAN

BANNOCK COUNTY COURTHOUSE
POST OFFICE BOX P
POCATELLO, ID 83205-0050

PROSECUTING ATTORNEY
VIC A. PEARSON
CHIEF DEPUTY

(208) 236-7280
FAX (208) 236-7288

email: prosecutor@co.bannockjd.us
markh@co.bannock j d.us

CLEVE B. COLSON
ASSISTANT CHIEF CRlMINAL DEPUTY
ZACHARY G. PARRlS
CIVIL DEPUTY

April 13, 2011

Thomas Clark
Magistrate Judge
Bannock County Courthouse
Pocatello, Idaho 83205
Re:

Sentencing Recommendations for Brittany Acuna,

CR-10-14019~MD

Dear Judge:
I recommend the following for Brittany Acuna sentencing scheduled on April 19,
2011 :
•
•
•
•

•
•

20 days jail, which may include work release or SCILD
Probation at a level the Court feels appropriate which shall not conclude until all
costs, fines & restitution are paid in full
Restitution of $8,989.30 per the attached explanation
Follow the recommendations of the Domestic Battery Evaluation of Karen Neill
which shall include anger management and at least 8 classes at A-Z Family
Services
Substance Abuse Evaluation and follow the recommendations therein
Attend at least 8 Alcoholics Anonymous meetings
Thank you for your time and consideration regarding this matter.

i
ri
uty Prosecuting Attorney

cc:

Steve Larsen - Courthouse Mail
Misdemeanor Probation - Fax
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STATE

1

URANCE FUND

APR 1 ~ REC'D
April 11, 2011

BANNOCK COUNTY PROSECUTORS OFFICE
STH&CENTER
POBOX P
POCA TELLO ill 83205-0050
RE:

CLAIM #:
CLAIMANT:
EMPLOYER:
DOl:
ASSAILANT:
CASE #:

201009367
William Brown
City of Pocatello
08/30/2010
Brittany Acuna
CR2010-14019

Dear Prosecuting Attorney:
The Idaho State Insurance Fund is the workers compensation carrier for the City of Pocatello, for
whom Officer William Brown was employed at the time of the incident involving Brittany Acuna.
As the workers compensation carrier for the City of Pocatello, we are obligated to pay benefits on
behalf of the above incident.

It is our understanding that Brittany Acuna was prosecuted for the above incident. We are asking
that our expenditures be included in her court costs so that we may collect reimbursement of the
same.
Our expenditures to date are as follows: Medical losses $8,312.22, time loss $677.08, and permanent
partial impairment benefits of$O for a total subrogated amount of$8,989.30. Officer Brown has not
been deemed medically stable and further medical billings are anticipated.
We would appreciate it if you could provide us with an updated status of the court decision and if
available, please provide us with a copy of the restitution order.
Thank you for your assistance in this matter. If you have any questions or would like to discuss this
case further, please contact me directly at (208) 332-2435.

Claims Examiner
SM: bS-29657.doc

1215 W. STATE STREET • P.O. Box 83720 • BOISE, IDAHO 83720-0044
PHONE (208)332-2100 • (800)334-2370 • www.IDAHoSIF.ORG
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BREAKDOWN OF BENEFITS

CLAIMANT: William Brown
CLAIM: 201009367
CLMT ATTY:
DATE: 4/08/11
Vendor
Advanced Healthcare Solutions
Advanced Healthcare Solutions
Pocatello Hospital llC
Idaho Orthopaedics
Pocatello Radiology Assoc.
Center for Orthopedic Rehab
Idaho Orthopaedics
Idaho Orthopaedics
Center for Orthopedic Rehab
Center for Orthopedic Rehab
Center for Orthopedic Rehab
Center for Orthopedic Rehab
Idaho Orthopaedics
Center for Orthopedic Rehab
Idaho Orthopaedics
Walgreen Co Rx
Walgreen Co Rx
Walgreen Co Rx
Anesthesia Associates of Pocatello

EXAMINER:

Stephanie McDonald

001:

8/30/2010

SIF ATTY:
Medical Breakdown
Date of Service

Amount Paid

08/30/10
10/11/10
10/19/10
10/27/10
10/19/10
10/28/10-11/04/10
11/17/10
12/24/10
11/11/10
11/09/10
11/30/10-12/02/10
121712010-12/09/10
12/29/10
12/14/10-12/15/10
02/01/11
02101111
02/16/11
02/23/11
02101/11

$137.00
$137.00
$896.00
$126.00
$163.16
$335.83
$78.00
$55.00
$135.61
$137.47
$412.41
$412.41
$137.46
$221.06
$3.818.28
$65.76
$84.21
$527.20
$432.36

Total Paid to Date:

Date Paid
09/26/10
10/31/10
11/14/10
11/14/10
11/14/10
11/28/10
12/05/10
12/12/10
12119/10
12/19/10
12/31/10
01/09/11
01/17/11
01/23/11
02/21/11
02/21/11
03/13/11
03/20/11
04/03/11

$8,312.22

*** Bills adjusted and paid based on fee schedule

TTDITPD Breakdown
2/06/11-2108111
2/16/11-2/21/11

Weeks/Days

Amount Paid

Date Paid

3days
6days

$225.69
$451.39

02115/11
03/01/11

Total PaId to Date:

Coverage period for payment

Weeks I Days

Total Paid to Date:
Medicals

TTD
PPI
Total Paid to Date

1
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$677.08

Amount Paid

$0.00
$8,312.22
$677.08
$0.00
$8,989.30

Date Paid

o

CE OF THE PROSECUTING A
BANNOCK COUNTY
STATE OF IDAHO

MARK L. HIEDEMAN

BANNOCK COUNTY COURTHOUSE
POST OFACE BOX P
POCATELLO, lD 83205-0050

PROSECUTING ATTORNEY
VIC A. PEARSON
CHIEF DEPUTY

(208) 236-7280
FAX (208) 236-7288
email: prosecutor@co.bannock.id.us
markh@co.bannock.id.us

CLEVE B. COLSON
ASSISTANT CHIEF CRIMINAL DEPUTY
ZACHARY G. PARRlS
CIVIL DEPUTY

June 21, 2011

Thomas Clark
Magistrate Judge
Bannock County Courthouse
Pocatello, Idaho 83205
Re:

E DED

{~~{estitut;on

Restitution request - Brittany Acuna, CR-10-14019-FEMD

Dear Judge:
I have received an updated request for restitution in the above matter from the
State Insurance fund for the total amount of $10,310.58 per the attached
documentation. It is noted that there will be a telephonic hearing with the State
Insurance fund on this matter on June 29.:

Thank you for your time and consideration regarding this matter.

VictimlWitness Coordinator
cc:

Steve Larsen - Courthouse Mail
Misdemeanor Probation
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STATE

RANCE FUND
J UN

(J

REC'tJ

June 8, 2011

BANNOCK COUNTY PROSECUTOR'S OFFICE
FIFTH AND CENTER
POBOXP
POCATELLO ID 83205-0050
RE:

CLAIM #:
CLAIMANT:
EMPLOYER:
DOl:
ASSAILANT:
CASE#:

201009367
William Brown
City of Pocatello
8/30/2010

Brittany Acuna
CR-2010-14019

Dear Prosecuting Attorney:
The Idaho State Insurance Fund is the worker's compensation carrier for the City of Pocatello, for
whom Officer William Brown was employed at the time of the incident involving Brittany Acuna.
As the worker's compensation carrier for the City of Pocatello, we are obligated to pay benefits on
behalf of the above incident.
It is our understanding that Brittany Acuna was prosecuted for the above incident. We are asking
that our expenditures be included in her court costs so that we may collect reimbursement of the
same.

Our expenditures to date are as follows : Medical losses $8,947.52, time loss $1,363.06, and
pennanent partial impainnent benefits of$O.OO for a total subrogated amount of$10,310.58. At this
time, Officer Brown has not been deemed medically stable and further medical billings are
anticipated.
We would appreciate it if you could provide us with an updated status of the court decision and if
available, please provide us with a copy of the restitution order.
Thank you for your assistance in this matter. If you have any questions or would like to discuss this
case further, please contact me directly at (208) 332-2435 .

Claims Examiner
SM: vf.201009367.doc

1215 W. STATE STREET. P.O. Box 83720 • BOISE, IDAHO 83720-0044
PHONE (208) 332-2100 • (800) 314-2370 • www.IDAHOSIF.ORG
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BREAKDOWN OF BENEFITS

CLAIMANT: William Brown
CLAIM: 201009367
CLMT ATTY:
DATE: 6/07/11
Vendor
Advanced Healthcare Solutions
Advanced Healthcare Solutions
Pocatello Hospital LLC
Idaho Orthopaedics
Pocatello Radiology Assoc.
Center for Orthopedic Rehab
Idaho Orthopaedics
Idaho Orthopaedics
Center for Orthopedic Rehab
Center for Orthopedic Rehab
Center for Orthopedic Rehab
Center for Orthopedic Rehab
Idaho Orthopaedics
Center for Orthopedic Rehab
Idaho Orthopaedics
Walgreen Co Rx
Walgreen Co Rx
Walgreen Co Rx
Anesthesia Associates of Pocatello
Walgreen Co Rx
Center for Orthopedic Rehab
Center for Orthopedic Rehab
Center for Orthopedic Rehab

EXAMINER:

001:

Stephanie McDonald
8/30/2010

SIF ATTY:
Medical Breakdown
Date of Service

Amount Paid

08/30110
10111110
10/19/10
10127110
10/19/10
1012811 0-11/04/1 0
11117/10
12124110
11/11/10
11/09110
11/30/10-12/02110
1217/2010-12109/10
12129110
12/14/10-12115/10
02101111
02101/11
02116/11
02123/11
02101111
04/06/11
4/07/11-4/19/11
04128/11
05/11/11

$137.00
$137.00
$896.00
$126.00
$163.16
$335.83
$78.00
$55.00
$135.61
$137.47
$412.41
$412.41
$137.46
$221.06
$3,818.28
$65.76
$84.21
$527.20
$432.36
$33.70
$301.74
$148.52
$151.34

Total PaId to Date:

Date Paid

09126/10
10/31110
11/14/10
11/14/10
11/14110
11/28110
12/05/10
12112110
12119/10
12119110
12131/10
01/09/11
01/17/11
01123/11
02121111
02121111
03/13/11
03120/11
04/03111
04/24111
05/15/11
05130/11
06/05/11

$8,947.52

••• Bills adjusted and paid based on fee schedule
TTDITPD Breakdown
TTD 2106/11-2/08/11
TTD 2/16/11-2/21/11
TTD 2116/11-2/21/11 adjustment
TPD 2/09111-2/15/11
TTD 2106/11-2/08111 adjustment
TTD 2/01/11-2105/11

Weeks/DCl}'s

Amount Paid

Date Paid

3days
Sdays

$225.69
$451.39
$46.95
$200.26
$23.48
$415.29

02115111
03/01111
05/30/11
05/30/11

7days
5da v s
Total PaId to Date:

Coverage period for payment

Weeks/Days

Total Paid to Date:
Medicals
TTD
PPI
Total Paid to Date

30

05130111
05/30/11

$1,363.06

Amount Paid

$0.00
$8,947.52
$1,363.06
$0.00
$10,310.58

Date Paid

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
MAGISTRATES DIVISION

STATE OF IDAHO,
Plaintiff,
VS.

T RANS C RIP T

)
)
)
)
)

OF
RESTITUTION HEARING

)

BRITTANY MICHELLE ACUNA, )
Defendant.

CASE NO. CR-2010-14019-MD

)
)

CITY OF POCATELLO, COUNTY OF BANNOCK, IDAHO
Transcript of the Restitution Hearing held on the 12th
day of July 2011, before the HONORABLE THOMAS W. CLARK.
APPEARANCES:

JANIECE PRICE, Bannock County
Deputy Prosecuting Attorney,
appeared for and in behalf of
Plaintiff, STATE OF IDAHO.
STEPHEN LARSEN, Bannock County
Deputy Public Defender, appeared
for and in behalf of Defendant,
BRITTANY MICHELLE ACUNA.
The Plaintiff and Defendant were
present in the Courtroom with
counsel, during the whole of the
proceedings.
WHEREUPON, the following
proceedings and testimony were
had and taken and entered as of
record.

ORDERED BY HONORABLE ROBERT C. NAFTZ
SHERRILL GRIMMETT, TRANSCRIBER
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TRANSCRIPT OF RESTITUTION HEARING
CASE NUMBER CR-2010-14019-MD
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1

2
3

4

IN THE DISTRICT COURT FOR THE SIXTH JUDICIAL DISTRICT OF

5

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

6

MAGISTRATES DIVISION

7

STATE OF IDAHO,

8

9

T RAN S C RIP T

)

)
)
)

Plaintiff,
VS.

OF
RESTITUTION HEARING

)

)
10
11

12

BRITTANY MICHELLE ACUNA, )
Defendant.

)
)

CASE NO. CR-2010-14019-MD

COURT: The next matter is State of Idaho versus

13

Brittany Michelle Acuna. This is CR-2010-14019-MD. The case

14

is at Bannock County and are you Brittany Acuna?

15

ACUNA: Yes.

16

COURT: Brittany is here with Steve Larsen and the

17

State is being represented by JaNiece Price. This is your

18

motion Mr. Larsen.

19

ARGUMENT - LARSEN

20

LARSEN: Yes, Your Honor, I did, there was a claim for

21

restitution filed with the Court. As the Court will recall

22

and that's been updated through the, a letter signed by

23

Vickie and with an attachment dated June 21 st with some

24

claim for restitution for,

25

$10,310.58. We objected to that claim from the State

in the sum of, I believe

TRANSCRIPT OF RESTITUTION HEARING
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1

Insurance Commission in its original form and now in its,

2

guess, amended form, based upon the language of the Plea

3

Agreement, we maintain our objection to the claim of the

4

State Insurance Commission based upon paragraph four of the

5

Plea Agreement dated March 31 st 2011. We did agree with the

6

State that we would stipulate to the admission for the

7

Court's review without foundation and without a witness to

8

vouch for the claim of the State Insurance Commission

9

solely to show that, and we would agree that is probably an

10

accurate representation of the charges they incurred. Our

11

argument is simply that we are not obligated to pay those

12

by the terms of the Plea Agreement. That's all I have to

13

say on that. I don't intend to call any witnesses.

14
15

16

I

COURT: Okay. Ms. Price.

ARGUMENT - PRICE
PRICE: Yes, Your Honor. As noted, we did submit a June

17

21 st amended restitution letter including restitution

18

amounts from the State Insurance Fund that Mr. Larsen did

19

refer to. The State's position, I think, we just wanted to

20

make sure that that is part of the Court's consideration in

21

looking at restitution. Our position is, is we understand

22

that we did sign a Plea Agreement saying that we reduced

23

the original felony charge to Battery from Battery on a Law

24

Enforcement Officer to misdemeanor Battery with the

25

language that she had battered a police officer of the
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1

Pocatello Police Department. We did note in that agreement

2

that there would be restitution and it does say as Mr.

3

Larsen did represent that she would pay anything, I think

4

it's in paragraph ....

5

COURT: Four.

6

PRICE: ... four,

correct, which is not covered by

7

worker's compensation, but the State's position is that I

8

think the Court has the discretion under Idaho Code §19-

9

5304, which is the restitution for crime victims, has the

10

discretion to order restitution anything above and beyond.

11

In addition, this agreement is not a binding agreement on

12

the Court, it is just an agreement that kind of set forth

13

tentative terms and conditions of the agreement, but we

14

would be asking for the additional restitution based upon

15

Idaho Code §19-5304. I think in that code it just, in

16

looking at it, it talks about economic loss, found guilty,

17

it talks about there can be more than one victim and there

18

just has to be an order from the Court about, in regarding

19

restitution.

20
21

COURT: Mr. Larsen.
RESPONSE - LARSEN

22

LARSEN: Your Honor, there is ample case law and I've

23

been briefing other cases for this Court so I didn't have

24

ample time to brief this, but there's ample case law that

25

says that a Plea Agreement is binding on the State. It is a
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1

contract. It is binding on the State. This is a contract.

2

It is binding on the State. My client has changed her

3

position and entered a plea of guilty and performed on her

4

portion of the Plea Agreement, therefore, it is our

5

position that the State is bound by the terms and

6

conditions of this Plea Agreement as it would be with any

7

contract with the defendant. Insofar as the Court is

8

concerned, again, it is a Rule 11 non-binding Plea

9

Agreement, but the Court that passed on this case initially

10

when my client changed her position, did, in fact,

11

this case back to you, accept her plea to the misdemeanor.

12

So, again, the contract has been performed as far as my

13

client is concerned and the State is not entitled to corne

14

in and ask for any more restitution beyond what it was

15

bound by in the contractual agreement. So, that's, I mean

16

there is case law on plea agreements. I didn't really get

17

into that. I think it's plain on its face and I think

18

Brittany should be held to no more than that. The reason we

19

did this and the reason I tried, I thought I negotiated

20

this clearly and in good faith with the State is because

21

Ms. Acuna is a single mother. She's supporting a child

22

basically by herself, works at Jack-in-the-Box and a

23

$10,000 hit here would be pretty tough on her. The State

24

Insurance Fund has not given up its right to subrogation.

25

It can still file civil claim against Ms. Acuna and reduce
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remand

1

it to judgment and pursue it in that manner, but I'd hate

2

to see her be on probation on a misdemeanor for ten years

3

while she's trying to pay something like this off. In any

4

event, that's kind of the inner working behind the deal,

5

but I think it's clear on the face of the agreement that

6

she's only bound to pay $500 or whatever out-of-pocket was

7

in restitution.

8

9

CONCLUSION - COURT

COURT: Okay. Mr. Larsen, I'm going to read a little

10

bit out of 19-5304. It says, "Unless a court determines

11

that an order of restitution would be inappropriate or

12

undesirable, it shall order a defendant found guilty of a

13

crime which results in an economic loss to the victim to

14

make restitution to the victim. An order of restitution

15

shall be a separate written order in addition to any other

16

sentence the court may impose including incarceration and

17

may be complete, partial or nominal. The court may also

18

include restitution as a term and condition of a judgment

19

of conviction, however, if the court orders restitution in

20

the judgment of conviction and in a separate written order,

21

a defendant shall not be required to make restitution in an

22

amount beyond that authorized by this chapter. Restitution

23

shall be ordered for any non-economic loss, which the

24

victim actually suffers," this is the critical language.

25

"The existence of a policy of insurance covering the
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1

victim's loss, shall not absolve the defendant of the

2

obligation to pay restitution.

u

3

LARSEN: I understand that.

4

COURT: That's the law. That's what I'm bound to

5

follow. This is a non-binding Plea Agreement and an

6

Agreement certainly between you two. I'm not bound by that,

7

but the statute indicates that even if there is a policy of

8

insurance, it shall not absolve the defendant of an

9

obligation to pay restitution.

10

LARSEN: And I agree, but we've agreed to pay the

11

victim restitution. The Plea Agreement sets the amount of

12

restitution at the out-of-pocket expenses of the victim.

13

Fully aware of that statute being in place, the policy or

14

the Plea Agreement sets the amount of restitution and it

15

was a contract. I agree that you, yourself are not bound by

16

that. The State Insurance Fund is not the victim, but we

17

agreed to compensate the victim for his out-of-pocket

18

losses and that is in the Agreement.

19

COURT: Right. It goes on to say, "The court in

20

determining whether to order," this is paren seven (7),

21

"the court in determining whether to order restitution and

22

the amount of such restitution shall consider the amount of

23

economic loss sustained by the victim as a result of the

24

offense, financial resources, needs and earning ability of

25

the defendant and such other factors as the court deems
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1

appropriate .... Then the immediate inability to pay

2

restitution by the defendant shall not be in and of itself

3

a reason not to order restitution." So, this is, I'm just

4

kind of thinking out loud for a second. I've got a non-

5

binding Rule 11 Agreement and it clearly on its terms says

6

that the defendant agrees to pay restitution to the victim

7

in this matter, which is not covered by workers comp and/or

8

medical insurance. Then I have a statute that says that the

9

existence of an insurance policy shall not absolve the

10

defendant of an obligation to pay restitution. So, I think,

11

and my ruling will be that even though the Plea Agreement

12

discusses workers comp and medical insurance, my ruling is

13

that the statute does not absolve the defendant of an

14

obligation to pay because of that.

15

Now, that having been said, the next thing that I have

16

to do is take into consideration the financial resources

17

needs and earning ability of the defendant. I've looked

18

back at the application for a public defender. She was

19

working at McDonalds at that time and making about $800 a

20

month. She is now with Jack-in-the-Box, and how much are

21

you making now?

22

ACUNA: About $800, a little less than that.

23

COURT: Okay. The request for public defender was

24

granted. I even in the judgment of conviction, I even

25

waived a contribution to the public defender fund based
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1

upon her finances and there was no order in the granting,

2

the order granting the public defender to pay any

3

reimbursement to the public defender and I imposed the fine

4

of $500 and I suspended 400 of it. So, I mean, I certainly

5

was acutely aware of her financial circumstances at the

6

time of the sentence. At the time of the sentence, I had a

7

letter from the State asking for 89-89.30, $8,989.30;

8

that's since been amended and with a letter from the State

9

saying that Officer Brown has not been deemed medically

10

stable and further medical bills are anticipated. So, what

11

I'm going to do, based upon the financial resources of the

12

defendant, I'm going to establish a restitution and I'm

13

going to establish it in the sum of $4500. So, that's my

14

ruling. Any questions?

15

LARSEN: Nope.

16

PRICE: My question is, is the order going to delineate

17

who the restitution goes to. Is it all to the State

18

Insurance Fund or does it go to any of the out-of-pocket?

19

COURT: Well, it should go to the out-of-pocket

20

expenses first and then anything left over would go to the

21

State Insurance Fund.

22

PRICE: Can that come in two separate orders?

23

COURT: Do we know for sure the amount of out-of-

24

pocket? I mean, was there a deductible?

25
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1

2
3

LARSEN: That's what we were going to pay, but we
haven't received that.
PRICE: I don't know if he's, additionally, if he's not

4

medically stable. I know he has to pay co-pays, but we can

5

try to find out that information for the Court and get that

6

to Mr. Larsen to figure that out for certain.

7

COURT: Okay,

I mean, if it's $500, then it would be

8

500 to the victim and it would be 4,000 to the State

9

Insurance Fund, but if it's some other amount.

10

PRICE: I'll let the Court know.

11

COURT: Then let me know because I'd like to do two

12

separate orders.

13

PRICE: Thank you, Your Honor.

14

COURT: We'll be in recess.

15

END
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STATE OF IDAHO,

)
)55:

4

COUNTY OF BANNOCK,

)
)

5

6

I, SHERRILL L. GRIMMETT, Do hereby certify:

7

That I am a Deputy Clerk of the Sixth Judicial

8

District Court of Bannock County, State of Idaho: That I am

9

the person designated to transcribe the Restitution Hearing

10

as recorded on the mechanical recording device at the

11

foregoing Hearing; That the above proceedings and evidence

12

is a full,

13

taken down by the mechanical recording device at said

14

Hearing, as reported by me to the best of my ability.

15

true and correct transcript of the Hearing as

DATED this

~

day of

~

, 2011.

16
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18

SHER~
GRIMMETT
DEPUTY LERK

19
20

Reporter's Certificate

21
22

23

24
25
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Vickie Rice
From:

Brown, William [wbrown@pocatello.us}

Sent:

Tuesday, July 12,2011 8:44 PM

To:

Vickie Rice

Subject: RE: Britteney Acuna case - Restitution
Vickie,

I did not have any out of pocket expenses or lost wages. The department covered my wages above and beyond
what workman's camp paid so that I wouldn't lose any money. Also Dr. bills were covered by workman's comp
as well. About the only thing I had was a lot of pain, but financially speaking I was covered. I know the City of
Pocatello lost some money covering my wages while I was out after the surgery and the State Insurance Fund
lost a lot of money covering the surgery and the Dr. bills, but if I was informed correctly, your office should have
been made aware of that already. Let me know if there is anything else I can help with.
Brown #5237
From: Vickie Rice [mailto:prosecutor@bannockcounty.us]

Sent: Tuesday, July 12, 2011 2:08 PM
To: Brown, William
Subject: Britteney Acuna case - Restitution

We had the hearing for restitution in this matter and the Judge wants to know how much out of pocket expense
you had. Did you meet a deductible before payments began? Were your wages impacted by being off work?
Please lelt me know ASAP.
Vickie Rice
Victim/witness Coordinator
Bannock County Prosecutor
P.O. Box P
Pocatello ID 83205
(208)236-7284
(208)236-7288 (fax)

711 ·v/() 1 1
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STATE OF IDAHO
Plaintiff,

)
)

v.

)
Case No. CR-2010-0014019-MD
)
ORDER OF RESTITUTION

BRITTANY ACUNA,
Defendant,

)

)

---------------------)
The above named defendant has entered a plea of guilty to a criminal charge in which restitution has been
considered by the Court.

o

The Court finds that restitution is inappropriate or undesirable for the following reasons:

~
The Court fmds that the offense for which the defendant is found guilty resulted in economic loss to the victim
and the defendant shall pay restitution for that loss. The Court fmds the amount of restitution owed to the victim is the
amount of $4500 . 00, and is complete restitution. Partial or nominal restitution is ordered for the following
reasons:
. The full amount of restitution is due and owing at the time of this order. Interest shall accrue on this
amount at the statutory rate from the date of this order. This order does not prohibit the victim from seeking further
court action or damages.
The Court has also considered the loss of the victim, financial resources and ability of the defendant to pay for
the damage he/she has caused. Defendant shall pay restitution as follows:
In full within 42 days.
~ In monthly payments. Failure to comply with this schedule may result in revocation of probation of the
defendant.

o

The restitution shall be paid to:
Name:State Insurance Fund
Address: PO Box 83720, Boise,

83720-0044 Claim #201009367

ID

DEFENDANT: shall make payments to Bonds and Fines, Room 217, Bannock County Courthouse by cash or
money order.
The defendant has forty-two days from the date of the court's signature to request relief in accordance with the
Idaho rules of civil procedure. After 42 days. or at the conclusion of a hearing to reconsider an order ofrestitution,
whichever occurs later. the victim may record this order as a judgment against the defendant and the victim may then
collect the ordered restitution by writ of execution on wages or property ofthe defondant. or otherwise as provided by
law for civiljudgments.
IT IS SO ORDERED
DATED Thursday, July 14,2011.

THOMAS W. CLARK
MAGISTRATE JUDGE

Copies:

181 Prosecutor

181 Defense Attorney

181 Defendant: _ _ _ _ _ _ _ _ __

I8IVictim (s)

(Signature)

I
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
STATE OF IDAHO,

)
)
)
)
)
)
)
)
)

PlaintifflRespondent,
vs.
BRITTANY MICHELLE ACUNA,
Defendant!Appellant.

Case No. CR-2010-14019-MD

MEMORANDUM DECISION
and ORDER

NATURE OF THE CASE

This case comes before this Court on the appeal of the Defendant!Appellant Brittany
Michelle Acuna ("Acuna"). Ms. Acuna was originally charged with violating Idaho Code ("IC")
§18-903(a)! and §18-915(3)(b)2, Battery Upon a Law Enforcement Officer, a Felony. Ultimately

§ 18-903. Battery defined. A battery is any:
(a) Willful and unlawful use of force or violence upon the person of another; or
(b) Actual, intentional and unlawful touching or striking of another person against the will of the other; or
(c) Unlawfully and intentionally causing bodily harm to an individual.
I

2 § 18-915. Assault or battery upon certain personnel-- Punishment. (1) Any person who commits a crime provided
for in this chapter against or upon a justice, judge, magistrate, prosecuting attorney, public defender, peace officer,
bailiff, marshal, sheriff, police officer, peace officer standards and training employee involved in peace officer
decertification activities, emergency services dispatcher, correctional officer, employee of the department of
correction, employee of a private prison contractor while employed at a private correctional facility in the state of
Idaho, employees of the department of water resources authorized to enforce the provisions of chapter 38, title 42,
Idaho Code, jailer, parole officer, misdemeanor probation officer, officer of the Idaho state police, fireman, social
caseworkers or social work specialists of the department of health and welfare, employee ofa state secure
confinement facility for juveniles, employee ofajuvenile detention facility, a teacher at a detention facility or a
juvenile probation officer, emergency medical services personnel licensed under the provisions of chapter 10, title
56, Idaho Code, a member, employee or agent of the state tax commission, United States marshal, or federally
commissioned law enforcement officer or their deputies or agents and the perpetrator knows or has reason to know
of the victim's status, the punishment shall be as follows:
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Acuna entered into a plea agreement where she pled guilty to a misdemeanor battery charge.
(Min Ent. & Ord., April 4, 2011). As a part of the plea Acuna and the state entered into a nonbinding plea agreement which required both Acuna and the state to do certain things. One of the
conditions of the plea agreement was that Acuna would be required to pay all out of pocket
expenses to the victim as a result of her conduct. (Plea. Ag., April 4, 2011). The district court
took her plea to the amended charge and remanded it to the magistrate court for purposes of
sentencing. (Min. Ent. & Ord., April 4, 2011). After a sentencing hearing and subsequent

(a) For committing battery with intent to commit a serious felony the punishment shall be imprisonment in the state
prison not to exceed twenty-five (25) years.
(b) For committing any other crime in this chapter the punishment shall be doubled that provided in the respective
section, except as provided in subsections (2) and (3) of this section.
(2) For committing a violation of the provisions of section 18-901 or 18-903, Idaho Code, against the person of a
former or present justice, judge or magistrate, jailer or correctional officer or other staff of the department of
correction, or of a county jail, or of a private correctional facility, or of an employee of a state secure confinement
facility for juveniles, an employee ofajuvenile detention facility, a teacher at a detention facility, misdemeanor
probation officer or a juvenile probation officer:
(a) Because of the exercise of official duties or because of the victim's former or present official status; or
(b) While the victim is engaged in the performance of his duties and the person committing the offense knows or
reasonably should know that such victim is a justice, judge or magistrate, jailer or correctional officer or other staff
of the department of correction, or of a private correctional facility, an employee of a state secure confinement
facility for juveniles, an employee ofajuvenile detention facility, a teacher at a detention facility, misdemeanor
probation officer or a juvenile probation officer;
the offense shall be a felony punishable by imprisonment in a correctional facility for a period of not more than five
(5) years, and said sentence shaH be served consecutively to any sentence being currently served.
(3) For committing a violation of the provisions of section 18-903, Idaho Code, except unlawful touching as
described in section 18-903(b), Idaho Code, against the person of a former or present peace officer, sheriff or police
officer:
(a) Because of the exercise of official duty or because of the victim's former or present official status; or
(b) While the victim is engaged in the performance of his duties and the person committing the offense knows or
reasonably should know that such victim is a peace officer, sheriff or police officer;
the offense shaH be a felony punishable by imprisonment in a correctional facility for a period of not more than five
(5) years, and said sentence shaH be served consecutively to any sentence being currently served.

2
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restitution hearing by the magistrate, Acuna asserts that the state breached the non-binding plea
agreement with regard to restitution. (Not. of App., July 14,2011). This appeal now follows.
STATEMENT OF FACTS

On August 30,2010 the Bannock County Prosecuting Attorney's Office filed a Criminal
Complaint alleging that the defendant, Brittany Michelle Acuna committed the offense of
Battery Upon a Law Enforcement Officer, a Felony. (Crim. Comp., August 30,2010). Acuna
waived her preliminary hearing before the magistrate and the case was sent to the district court
for arraignment. (Min. Ent. & Ord. Waiv. Prelim., Sept. 13,2010). At arraignment before the
district court Acuna entered a not guilty plea and the matter was set for a jury trial. (Min. Ent. &
Ord., Sept. 21, 2010). On April 4, 2011, the state filed an Amended Prosecuting Attorneys
Information charging Acuna with misdemeanor battery. (Amend. Info., April 4, 2011). At that
same time the parties submitted to the district court a Non-Binding Plea Agreement. (Plea Ag.,
April 4, 2011). On that same day Acuna entered a plea of guilty to the amended charge and the
district judge accepted the plea and remanded it to the Magistrate Division for sentencing. (Min.
Ent. & Ord., April 4, 2011). Acuna appeared before the magistrate judge for sentencing on April
19,2011. (Sent. Ord., April 19, 2011). A separate restitution hearing was set for a later date and
time. (Not. of Hear., April 27, 2011). At the time ofthe restitution hearing the magistrate judge
ordered Acuna to pay restitution in the amount of $4,500.00 to the Idaho State Insurance Fund.
(Min. Ent. & Ord., July 12,2011). The court further ordered the state to provide additional
documentation to substantiate the restitution amounts to be paid to the victim, Officer Brown and
the Idaho State Insurance Fund. Id. Pursuant to a letter sent by the state to the magistrate judge
3
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on July 13,2011, the magistrate ordered the defendant to pay restitution to the Idaho State
Insurance Fund in the amount of $4,500.00. (Rest. Lett., July 13,2011 & Ord. Rest., July 14,
2011 ).
STANDARD OF REVIEW

This appeal is governed by Idaho Criminal Rule 54.2, which states: "All appeals from the
magistrate's division shall be heard by the district court as an appellate proceeding unless the
district court orders a trial de novo." Thus, this Court will review the record independently of,
but with due regard for, the decision of the magistrate court. State v. Bailey, 117 Idaho 941, 942,
792 P .2d 966, 967 (Idaho Ct.App. 1990). "[T]he district courts should adhere to the well
recognized rule that findings based on substantial and competent, though conflicting, evidence
will not be set aside on appeal." Hawkins v. Hawkins, 99 Idaho 785, 789, 589 P.2d 532, 536
(l978)(internal citations omitted); see also Sun Valley Shamrock Resources, Inc. v. Travelers
Leasing Corp., 118 Idaho 116, 118, 794 P.2d 1389, 1391 (1990)(Trial courts' fmdings and

conclusions that are based on substantial although conflicting evidence will not be disturbed on
appeal. Such findings will not be set aside unless clearly erroneous.). Therefore, this court "may
reverse a magistrate's decision only for abuse of discretion." Stockwell v. State, 98 Idaho 797,
818,573 P.2d 116, 137 (l977)(internal citation omitted). Furthermore, this court may not
substitute its judgment for that of the magistrate. Id.
ANALYSIS

A.

BREACH OF PLEA AGREEMENT

The undisputed facts show that the state, Acuna, and her attorney entered into a non4
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binding plea agreement. As a condition of this agreement Acuna agreed to pay restitution to the
victim "which is not covered by workers compensation and/or medical insurance." (Plea Ag.,
April 4, 2011). Acuna argues that the state breached this agreement by providing to the
sentencing court requests for restitution that was outside the parameters of the agreement.
Specifically, Acuna contends that the restitution requests from the Idaho State Insurance Fund
were not a part of the plea agreement and the state breached the agreement by presenting them to
the court for consideration. (Def. App. Br., Dec. 14, 2011).
The Idaho Court of Appeals has made it clear that when a plea relies in any significant
degree on a promise or agreement of the prosecutor, so it can be considered to be part of the
inducement or consideration, such promise must be fulfilled. Santobello v. New York, 404 U.S.
257,262,92 S.Ct. 495,498,498,30 L.Ed.2d 427, 433 (1971), as cited inState v. Lutes, 141 Idaho
911,914, 120 P.3d 299. The Due Process Clause requires that a guilty plea be both voluntary
and intelligent. Mabry v. Johnson, 467 U.S. 504, 508-09, 104 S.Ct. 2543,2546-47,81 L.Ed.2d
437,442-43 (1984); State v. Rutherford, 107 Idaho 910, 913, 693 P.2d 1112, 1115
(Ct.App.1985), Id. A breach of a promise contained in a plea agreement whether intentional or
inadvertent results in a guilty plea based upon a false promise. State v. Jones, 139 Idaho 299,
301-02, 77 P.3d 988,990-91 (Ct.App.2003), Id. Under those circumstances a defendant is
entitled to relief. Santo bello, 404 U.S. at 262,92 S.Ct. at 498,30 L.Ed.2d at 433; State v.
Fuhriman, 137 Idaho 741, 744, 52 P.3d 886, 889 (Ct.App.2002), Id. By nature plea agreements

are contracts generally examined by courts in accordance with contract standards. State v. Doe,
138 Idaho 409, 410-11,64 P.3d 335, 336-37 (Ct.App.2003), Id. The interpretation of a plea
5
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agreement and its legal effect, just like contracts, are questions of law to be decided by a court if
the terms are clear and unambiguous. Doe, 138 Idaho at 410-11,64 P.3d at 336-37, Id.
A prosecutor may not sidestep a plea agreement through words or actions that convey a
reservation about a promised recommendation or implies the recommendation is something
which the prosecutor no longer supports. Id. The prosecutor must act in some manner to
undermine the plea agreement in order for a court to find that they breached the agreement. State

v. Lampien, 148 Idaho 367, 377, 233 P.3d 750.
Paragraph 4 of the non-binding plea agreement states: "Defendant agrees to pay
restitution to the victim in this matter which is not covered by workers compensation and/or
medical insurance. Defendant cannot be discharged from probation until restitution is paid in
full." (Plea Ag., April 4, 2011). Analyzing the second sentence of paragraph 4 first, the court
must conclude that this is an illegal and unenforceable condition of the contract since Idaho Code
§ 19-3921 3 limits the amount of time a defendant can be placed on probation to no more than two

years. The magistrate declined to bind himself to this condition and only placed Acuna on
probation for the statutory maximum period of two years. (Sent. Ord., April 29, 2011). Had the
magistrate bound himself to such condition then the contract would have been void and
unenforceable. Trees v. Kersey, 138 Idaho 3, 6, 56 P.3d 765. Although not dispositive to the

3 19-3921. Proceedings on plea of guilty. When the defendant pleads gUilty, or is convicted either by the court or by
a jury, the court must render judgment thereon of fine or imprisonment, or both, as the case may be: provided,
however, it appearing to the court that it is a proper case, the court may, in its discretion, suspend the execution of
judgment, and at such time, or any time during the period of sentence in a county jail, may put the defendant on
probation on such terms and for such time as it may prescribe. The period of probation ordered by the court under
this section under a conviction or plea of gUilty for a misdemeanor, indictable or otherwise, may be for a period of
not more than two (2) years. The court may withhold judgment on such terms and conditions as it deems necessary
or expedient.

6
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case the Court mentions this only because counsel for Acuna argued vigorously that the
magistrate judge was bound by this plea agreement because of the performance of the defendant.
(App. Br. Pg 4).
In conjunction with the first sentence of paragraph 4 counsel for the state reasoned that
the letter of restitution from the Idaho State Insurance Fund was for the sentencing judge's
consideration pursuant to Idaho Code §19-5304.
Price: Yes, Your Honor. As noted, we did submit a June 21 st amended restitution
letter including restitution amounts from the State Insurance Fund that Mr. Larsen did
refer to. The State's position, I think, we just wanted to make sure that that is part ofthe
court's consideration in looking at restitution. Our position is, is we understand that we
did sign a Plea Agreement saying that we reduced the original felony charge to Battery
from Battery on a Law Enforcement Officer to misdemeanor Battery with the language
that she had battered a police officer of the Pocatello Police Department. We did note in
that agreement that there would be restitution and it does say as Mr. Larsen did represent
that she would pay anything, I think it's in paragraph ...
court: Four.
Price: ... four, correct, which is not covered by worker's compensation, but the
State's position is that I think the court has the discretion under Idaho Code § 19-5304,
which is the restitution for crime victims, has the discretion to order restitution anything
above and beyond.
Rest. Hear, Tr. pg. 2, 1. 16 to pg. 3, 1. 10.
The terms of this portion of the agreement are clear and unambiguous. Acuna agreed to pay any
expenses incurred by the victim, Officer William Brown as a result of her conduct. The
restitution letter of July 13,2011, clearly states that Brown did not incur any out of pocket
expenses. (Lett. of Rest., July 13,2011). As a result the sentencing court did not order
restitution for Brown. (Ord. of Rest. July 14, 2011).

7
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The amended restitution letter submitted to the sentencing court for consideration was
admitted by stipulation of the parties. (Rest. Hear., Tr. pg. 1,1. 25 to pg. 2, 1. 12). Acuna argued
that despite its admission the sentencing court could not consider it in light of the non-binding
plea agreement. (Rest. Hear., Tr. pg. 2, 1. 1 to 1. 12). The state did not violate nor sidestep the
plea agreement, since the parties agreed to the submission of the amended restitution letter. The
state did not argue that the sentencing court was bound to order restitution as a result of the
amended restitution letter, but that it was for the sentencing court's consideration pursuant to
Idaho Code § 19-5304. The court does not find that the state violated the terms of the nonbinding plea agreement by presenting to the sentencing court a letter of restitution stipulated to
by the parties.
B. MAGISTRATE'S ORDER OF RESTITUTION
I.

Non-Binding Plea Agreement

Plea agreements consist of two types; binding and non-binding. Idaho Criminal Rule
(ICR) 11(f) governs such plea agreements. 4 A non-binding plea agreement as contemplated in

4

Rule II. Pleas.
(t) Plea agreement procedure.
(I) In general. The prosecuting attorney and the attorney for the defendant or the
defendant when acting pro se may engage in discussions with a view toward reaching
an agreement, which may include a waiver of the defendant's right to appeal the
judgment and sentence of the court, that upon the entering of a plea of guilty to
a charged offense or to a lesser or related offense, the prosecuting attorney will
do any of the following:
(A) move for dismissal of other charges; or
(B) make a recommendation, or agree not to oppose the defendant's request,
for a particular sentence, with the understanding that such recommendation
or request shall not be binding upon the court; or
(C) agree that a specific sentence is the appropriate disposition of the
case; or
(D) agree to any other disposition of the case.
8
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IeR 11(£)(1)(B) does not require the court to accept any of the recommendations made by the
parties. A plea agreement contemplated by ICR 11 (£)(1 )(A), (C), or (D) does require the court to
bind itself to the specific terms and conditions of the agreement.
Acuna argues that even though the plea agreement was non-binding the sentencing court
was still bound to follow it. She argues that because she performed certain terms of the
agreement prior to sentencing that the sentencing court was obligated to follow the agreement.
In addition, since the district court had accepted her plea of guilty to the amended charge and
subsequently remanded the case to the magistrate for sentencing the sentencing judge was
required to follow the terms of the agreement. The Court does not find this argument persuasive.
The nature of plea agreements requires the acceptance of a plea prior to approval or rejection of

The court may participate in any such discussions.
(2) Notice of Such Agreement. If a plea agreement has been reached by the
parties, the court shall, on the record, require the disclosure ofthe
agreement in open court or, on a showing of good cause, in camera, at the
time the plea is offered. If the agreement is of the type specified in
subdivision (t)(I )(A), (C) or (D), the court may accept or reject the
agreement, or may defer its decision as to the acceptance or rejection
until there has been an opportunity to consider the presentence report. If
the agreement is of the type specified in subdivision (O(l)(B), the court
shall advise the defendant that if the court does not accept the
recommendation or request the defendant nevertheless has no right to
withdraw his plea.
(3) Acceptance ofa Plea Agreement. If the court accepts the plea
agreement, the court shall inform the defendant that it will implement the
disposition provided for in the plea agreement.
(4) Rejection of a Plea Agreement. If the court rejects the plea agreement, the
court shall, on the record, inform the parties of this fact, advise the defendant
personally in open court, or, on a showing of good cause, in camera, that the court
is not bound by the plea agreement, afford the defendant the opportunity to then
withdraw the defendant's plea, and advise the defendant that if the defendant
persists in the guilty plea the disposition of the case may be less favorable to
the defendant than that contemplated by the plea agreement.

9
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its terms. State v. Ball, 149 Idaho 658, 662, 239 P.3d 456. Just because a defendant fulfills
certain obligations contained in a non-binding plea agreement does not oblige the sentencing
court to then accept all the terms of such non-binding agreement. This was a non-binding
agreement that the sentencing judge could have accepted in its entirety, or parts of it, or rejected
all of it. The magistrate judge did not abuse his discretion in recognizing that he could accept or
reject any or all of the non-binding plea agreement.
2.

REIMBURSEMENT

To STATE INSURANCE FUND

Pursuant to IC §19-5304(e)(iv) the Court finds that the Idaho State Insurance Fund meets
the definition of a "victim", since they made payments on behalf of Officer Brown for the
injuries suffered as a result of Acuna's conduct. Acuna argues that the sentencing court was
barred from considering restitution to the Idaho State Insurance Fund because of the terms of the
non-binding plea agreement.
This Court has already made findings that the nature of the plea agreement was nonbinding and therefore the sentencing court was not required to accept any part of the agreement.
Since it was a non-binding agreement the defendant could not withdraw her plea of guilty to the
amended charge if the sentencing court chose not to follow some or all ofthe agreement. ICR
11(f)(2). Because the sentencing court did not have to accept any or all of the terms of the nonbinding plea agreement it was free to consider all sources of payment for purposes of
determining restitution. A court should consider ''the nature and circumstances of the crime and
the history, character and condition of the defendant" when determining an appropriate sentence.
IC §19-2521(l), State v. Flowers, 150 Idaho 568,574,249 P.3d 367. The sentencing court did

10

Memorandum Decision and Order
Case No. CR-201O-14019-MD

54

not abuse its discretion by going outside the terms of the non-binding agreement and considering
other circumstances of the crime including additional sources of payment of medical expenses
for Officer Brown.
Acuna also argues that "a claim for restitution is not mandatory or sacrosanct." (App. Br.
pg.4). She suggests that because she and the state entered into a non-binding plea agreement
that encompassed the payment of restitution the Idaho State Insurance Fund was barred from
asking for restitution. Under any interpretation of contract law that just simply is not the case.
"In order for a third party to be bound to the terms ofa contract, it must be shown that the
contract was made for his or her direct benefit and that he or she is more than a mere incidental
beneficiary." Nelson v. Anderson Lumber Co. 140 Idaho 702, 708, 99 P.3d 1092, 1098
(Ct.App.2004), citing Dawson v. Eldredge, 84 Idaho 331,337,372 P.2d 414, 418 (1962), as
cited in State v. Lutes, 141 Idaho 911, 916, 120 P.3d 299. The Idaho State Insurance Fund was
clearly not a party to this non-binding plea agreement nor did it benefit from the agreement. The
magistrate made it very clear at sentencing that the nature of the agreement between the state and
Acuna did not excuse her of a duty to pay restitution pursuant to IC § 19-5304. The magistrate
exercised his sound discretion in determining that restitution was due and owing to the Idaho
State Insurance Fund after careful review and consideration of the restitution statute. This Court
cannot find that the magistrate abused his discretion in determining that the Idaho State
Insurance Fund was a victim, and entitled to restitution based upon due consideration of the
defendant's economic circumstances.

II
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CONCLUSION

The Court therefore finds that the state did not breach the non-binding plea agreement by
providing restitution requests from a third party victim. Further, that the magistrate was not
bound to follow the non-binding plea agreement. The magistrate did not abuse his discretion by
considering restitution outside of the terms of the non-binding plea agreement. Based on the
foregoing analysis and findings, this Court hereby DENIES the requested appeal.
IT IS SO ORDERED.

Dated this

2>0

day of January, 2012.

~c.~
ROBERT C. NAFTZ
DISTRICT JUDGE

Copies to:
Honorable Thomas W. Clark (Magistrate Judge)
Mark Hiedeman (Bannock County Prosecuting Attorney)/Janiece Price
Stephen Larsen (Attorney for Appellant/Defendant)

12
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Stephen G. Larsen
155 S2 nd Ave
Pocatello, Idaho 83201
Telephone 208-478-7600
ISB 2599
Attorney for Defendant

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

STATE OF IDAHO,
Plaintiff/Respondent,
vs.
BRITTANY ACUNA,
Defendant!Appellant.

-------------------------TO:

)
)
)
)
)
)
)
)
)

Case No. CR-2010-14019-MD

NOTICE OF APPEAL

)

THE ABOVE NAMED RESPONDENT, THE STATE OF IDAHO AND THE
STATE'S ATTORNEY, AND THE CLERK OF THE ABOVE-ENTITLED
COURT
NOTICE IS HEREBY GIVEN THAT:
1.

The above named Appellant, Brittany Acuna, Appeals against the

above-named respondent to the Supreme Court from an Order for restitution Dated July
12, 2011, Hon. Thomas W Clark, magistrate, preSiding, and the memorandum Decision
and Order of the Honorable Robert C Naftz dated January 30, 2012.
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2.

That the Appellant has a right to appeal to the Supreme Court, and

the order described in paragraph 1 above is an appealable order under and pursuant to
Rule 11 (c) of the Idaho Appellate Rules and Rule 54.1 (a) of the Idaho Criminal Rules.
3.

The following is a preliminary statement of the issues on appeal

which the appellant intends to assert in the appeal, provided however that any such list
of issues shall not prevent the Appellant from asserting other issues on appeal:
(a)

The Magistrate erred in Ordering restitution in contravention
of the plea agreement between the parties.

(b)

The Magistrate erred in failing to enforce the terms of the plea
agreement between the State and Defendant after the State
clearly breached that agreement.

c

Respondent State of Idaho breached its plea agreement by
submitting restitution requests to the court, and arguing the
same, in clear contravention of the plea agreement.

d. The District Court Judge erred in upholding the decision ofthe
Magistrate.
4.

(a)

The Appellant requests the preparation of the following

portions of the reporter's transcript: Transcript of the hearing held July 12, 2011 before
Hon Thomas W Clark in this case, and the Transcript of the hearing before the
Honorable Robert Naftz on January 16, 2012
5.

The Appellant requests the following documents to be included in

Notice of Appeal
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the clerk's record in addition to those automatically included under Rule 28, I.A.R.: All
including, but not limited to, the hearing transcripts with and all attendant exhibits.

6.

I certify:
(a)

A copy of this appeal has been served on the reporter.

(b)

That the Appellant is exempt from paying the estimated

transcript fee because she is entitled to representation through the Public
Defender system, is represented by a public defender in the underlying
Conviction, is requesting continuing representation on this appeal.
(c)

The Appellant is exempt from paying the estimated fee for

preparation of the clerk's record upon receipt of the amount from the clerk
because she is entitled to representation through the Public Defender
system, and

is represented by a public defender in the underlying

Conviction.
(d)

The Appellate is exempt from paying the appellate filing fee

because she is entitled to representation through the Public Defender
system.
(e)

Service has been made upon all parties required to be

served pursuant to Rule 20. The Attorney General of the State of Idaho
has also been served.

Notice of Appeal
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DATED this

-+-

day of February, 2012.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I caused a true and correct copy of the
foregoing Notice of Appeal to be delivered to the following individual(s) by the
method indicated:
Mark L. Hiedeman
Bannock County Prosecutor
P.O. Box P
Pocatello, ID 83205

U U.S. Mail, Postage Prepaid
ct1' Hand Delivery
L1 Overnight Delivery
LJ Fax:

Hon. Robert Naftz
Sixth District Judge
P.O. Box 4165
Pocatello, ID 83205

U U.S. Mail, Postage Prepaid
42rHand Delivery
U Overnight Delivery
UFax:

Court Reporter
P.O. Box 4126
Pocatello, ID 83205

LJ U.S. Mail, Postage Prepaid
~Hand

Delivery
U Overnight Delivery

Idaho Attorney General
700 W. Jefferson Street
Boise, ID 83720

~U.S.

Idaho State Appellate Public Defender
3647 Lakeharbor Lane
Boise, ID 83703

M.U.S. Mail, Postage Prepaid
U Hand Delivery
LJ Overnight Delivery

DATED this

Mail, Postage Prepaid
U Hand Delivery
U Overnight Delivery

L

day of February, 2012
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STEPHEN G. LARSEN
Attorney at Law
155 S 2nd Ave
Pocatello, Idaho 83204
Telephone 208-478-7600
ISB 2599
Attorney for Defendant

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
STATE OF IDAHO,

)

Plaintiff,

)
)

vs.
BRITIANY MICHELLE ACUNA,
Defendant.

---------------------------

Case No. CR-2010-14019-MD

)
)
)
)
)
)
)

MOTION TO WITHDRAW AND
MOTION FOR APPOINTMENT
OF STATE PUBLIC APPELLATE
DEFENDER

COMES NOW Stephen Larsen, attorney of record for the Defendant/Appe"ant,
and moves the Court of an Order allowing counsel to withdraw as attorney of record in
the above-entitled matter, and further moves this Court for an Order appointing the
State Appellate Public Defender's Office to represent the Defendant/Appellant in the
above-entitled matter on the basis and for the reason that the Defendant/Appe"ant
meets the criteria for representation by the State Appellate
DATED this

-.1 day of February, 201

.

Motion to Withdraw and Motion to Appoint State Appellant Public Defender
Page I
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

STATE OF IDAHO,
Plaintiff-Respondent,
vs.
BRmANY ACUNA,
Defendant-Appellant,

)
)
)
)
)
)
)
)
)
)

Supreme Court No.

CLERK'S CERTIFICATE
OF
APPEAL

------------------------)
Appealed from: Sixth Judicial District, Bannock County
Honorable Judge Robert C. Naftz presiding
Bannock County Case No: CR-2010-14019-MD
Order of Judgment Appealed from: Order of Restitution filed the 14th day of July,
2011 and Memorandum Decision and Order filed February 2, 2012.
Attorney for Appellant: Stephen G. Larsen, Attorney, Motion to Appoint State
Appellate Public Defender Pending.
Attorney for Respondent: Lawrence G. Wasden, Attorney General, Boise
Appealed by: Brittany Michelle Acuna
Appealed against: State of Idaho
Notice of Appeal filed: February 07, 2012
Notice of Cross-Appeal filed: No
Appellate fee paid: No, exempt (Waiver Pending)
Request for additional records filed: No
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Request for additional reporter's transcript filed: No
Name of Reporter: Stephanie Davis
Was District Court Reporter's transcript requested? Yes
Estimated Number of Pages: More than 100
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Stephen G. Larsen

-

-".-.

Attorney at Law
nd
155 S 2 AVE
Pocatello, Id. 83204
Telephone 208-478-7600

IS82599

IN THE DiSTRICT COURT ()F THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AIND FOR THE COUNTY OF BANNOCK

STATE OF IDAHO,

Plaintiff-Respondent,
vs

8RITTANY ACUNA,
Defendant.- Appellant

)
)
Supreme Court No. 39678-2012
)
)
} MOTION TO PROCEED IN FORMA
)
PAUPERIS
)
)

)
)

COMES NOW Defendant-Appellant, through counsel, and moves the court for
an Order to proceed in forma pauperis.

'I. Defendant is, and at all stages of the proceedings been an indigent
person, and has been represented by counsel at public expense.
2. Defendant is supporting a two year old child and working part time at a

minimum wage job in a fast food restauranL
3. Defendant js unaole to pay the costs of filing and a transcripts in this
appeal.
Dated this

J..{ day of March, 2Cri 2

65

Celiificate of Service

I CERTiFY that on the ;4'day of March, 2012, I mailed a copy of the foregoing
Motion to Proceed in forma pauperis to:

Mark L Hiedeman
Prosecuting ,6.ttorney
(Hand Delivery)
Court Reporter
Courthouse Mail
(hano Oalivery)
Idaho Attorney General
700 W Jefferson St
Boise, Id 83720
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Stephen G. larsen ~;Ti, (';F jilA 1'0 "6
Attorney at L a w "
iL.;n,"
nd
155 S 2 AVE
I,;C:;' !,?;mnock

1 5S.

'»

Pocatello, Id. 83204
1(,:'
Telephone 208-478-76@0 :
ISB 2599

""I,

[1/'-.~, r~

!-!

L\Lwi ',-'~~.:::::-:;A~~~\
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" COURT Of THE SIXTH JUDICIAL DISTRICT OF THE
IN THE DiSTRICT
S'TATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

STATE OF IDAHO,

Plaintiff-Respondent,
vs
BRITTANY ACUNA,

)
)
)
)
)
)
)
)
)

Supreme Court No. 39678-2012

ORDER IN FORMA PAUPERIS

Oefendant.- Ap-p_~ila=n~t__,.1

THE court having reviewed the file in this cause and the DefendantAppellant's Motion to Proceed in forma pauperis, the Court finds the
Defendant is indigent and that she may proceed in forma pauperis. The
appellate filing fee and the costs of transcripts are hereby waived.

It is so Ordered.
Dated tllis

11__ day of Marcil,20'12
____

_;L ....::..)~::...:.~.::~~_.._._*>_~

Robert Naftz
District Judge
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68

MARK L. HIEDEMAN
BANNOCK COUNTY PROSECUTOR
P.O. BOXP
POCATELLO, 10 83205-0050
(208) 236-7280
"'\

JANIECE PRICE, ISB #7161
Deputy Prosecuting Attorney

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
STATE OF IDAHO,
Plaintiff,

vs.
BRITTANY MICHELLE ACUNA,
600-90-6287
2/14/1990
Defendant.

)
)
)
)
)
)
)
)
)
)
)

COMPLAINT - CRIMINAL

---------------------------)
Personally appeared before me this

31- day of August, 2010, VIC

PEARSON in the County of Bannock, who, first being duly sworn, complains of
BRITTANY MICHELLE ACUNA and charges the defendant with the public offense of
BATTERY UPON A LAW ENFORCEMENT OFFICER, Idaho Code §18-903(a) and
§18-915(3)(b), committed as follows, to-wit:

That the said BRITTANY MICHELLE ACUNA, in the County of Bannock,
th
State of Idaho, on or about the 30 day of August, 2010, did willfully and unlawfully by
use of force or violence strike Office W. Brown, a law enforcement officer for Pocatello
Police Department, against his will while Officer W. Brown was engaged in the
performance of their duties, said defendant knowing or having reason to know that W.
Brown was a law enforcement officer.

69

All of which is contrary to the form of the statute in said State made and
provided and against the peace and dignity of the State of Idaho.
Said complainant prays that the said BRITTANY MICHELLE ACUNA be
dealt with according to law.

VIC PEARSON

SUBSCRIBED AND SWORN to before
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day of August, 2010.
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Juvenile. and Civil Cases

Acuna, Brittany

DaB:

SSN:

1636 N. Arthur Ave Apt 1
ID
Pocatello

License: DB180193K
Sex:
Female

ID

83204-25€

Balance due court:
Case: CR-2008-0021461-IN
Judge: Magistrate Court Clerk

1441.83

Height:
Weight:
Hair:
Eyes:

Defendant
Closed
Filing Date: 12/16/2008

Charge
Degree Disposed Plea
Insurance-Fail To Provide Proof Of Insuranc,
I
12/16/2008 None
Issued: 12/15/2008
Fines/Fees:
116.50 Paid:
Case Total:
Case: CR-2009-0005465-MD
Judge: Robert C. Naftz (Magistrate)

116.50

Finding
Guilty
116.50 Balance:

Paid: 116.50

Citation
47486
0.00

Balance: 0.00

Defendant
Closed pending clerk action
Filing Date: 03/19/2009

Charge
Degree Disposed Plea
Finding
Drug Paraphernalia-use Or Possess W/intent
M 04/15/2009 Not Guilt} Guilty
269.67 Balance:
Issued: 03/16/2009
Fines/Fees:
304.00 Paid:
Victims
City of Pocatello Legal Departmel

503
153
Brown
Hazel

Citation
9268939
34.33

Joint / Several:
Interest Due:
Ref. #:
50.00 Balance:
0.00
Restitution:
50.00 Paid:
Case Total: 354.00
Paid: 319.67
Balance: 34.33

Case: CR-2009-0013727·MD
Judge: Magistrate Court Clerk

Defendant
Closed
Filing Date: 07/20/2009

Charge
Degree Disposed Plea
Vehicle Insurance-Fail to Provide Proof of In:
M 08/11/2009 None
Issued: 07/19/2009
Fines/Fees:
0.00 Paid:
Case Total:
Case: CR·2009-0018093-MD
Judge: Thomas W Clark

0.00

Finding
Citation
Dismissed By Cour19274955
0.00 Balance:
0.00

Paid: 0.00

Balance: 0.00

Defendant
Closed pending clerk action
Filing Date: 10/07/2009

Charge
Disturbing The Peace
Issued: 10/07/2009
Jail time Years:
Probation
Supervised

Degree Disposed Plea
Finding
Citation
M 11/05/2009 Not Guilt) Guilty
9256632
FineslFees:
605.50 Paid:
118.00 Balance:
487.50
Months
Days: 120
Complete by
11/05/2010
Years:
Months: 12 Days:
Completed: N
PV hearing 03-30-10 -- dfdt's probation extended to 11-05-10 as
SUPERVISED probation

Confinement
Jail

Years:

Complete By:

Probation Violation-Misdemeanor
Issued: 01/27/2010

Suspended:
M 03/30/2010 None
0.00 Paid:
Fines/Fees:

Months:

Days: 120
120

Guilty
0.00 Balance:

Confinement No Confinement
Case Total:
Bench Warrant Issued
02/01/2010

Status
Quashed

605.50

Status Date
02/04/2010
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Paid: 118.00

Balance: 487.50

0.00
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Party Detail Summary
Juvenile, and Civil Cases

Time: 09:36 AM
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'rimin.,,',

DOB:

Acuna, Brittany

SSN:

Closed
Defendant
Filing Date: 11/13/2009

Case: CR-2009·0019963-IN
Judge: Magistrate Court Clerk

Charge
Degree Disposed Plea
Vehicle Insurance-Fail to Provide Proof of In:
I
11/24/2009 None
Issued: 11/11/2009
Fines/Fees:
0.00 Paid:
Case Total:

0.00

Finding
Citation
Dismissed By Cour19279232
0.00 Balance:
0.00

Paid: 0.00

Balance: 0.00

Defendant
Closed pending clerk action
Filing Date: 01/20/2010

Case: CR·2010·0000912-MD
Judge: Thomas W Clark
Charge
Disturbing The Peace
Issued: 01/19/2010
Jail time Years:
Probation
Supervised
Confinement
Jail

Citation
Degree Disposed Plea
Finding
9280903
M 02/18/2010 Not Guilt} Guilty
160.50 Balance:
770.00
Fines/Fees:
930.50 Paid:
Days: 90
Months
Complete by
Months: 12 Days: 0
Completed: N
02/18/2011
Years: 0
Complete By:

Years:

Months:

Days: 90
61

Suspended:
o
Credited Time: N
25
Discretionary:
4 days SCILD by 06-18-10 or serve 10 days jail
Comment:
M
02/1812010 Not Guilt) Guilty
9280903
No Contact Order Violation
150.00
Issued: 01/19/2010
Fines/Fees:
217.50 Paid:
67.50 Balance:
Months
Days: 90
Jail time Years:
Complete by
Probation
02118/2011
Years: 0
Months: 12 Days: 0
Completed: N
Supervised
Confinement
Jail

Complete By:

Years:

Months:

Suspended:
concurrent w/charge 1 in CR-09-912

Comment:

Days: 90
90

Victims
Domestic Violence/Sex Assault T

Arrest Warrant Issued
01/20/2010

Joint / Several:
Interest Due:
Ref. #:
Restitution:
25.00 Paid:
25.00 Balance:
0.00
Case Total: 1173.00
Paid: 253.00
Balance: 920.00
Status
Status Date
Returned, Served
01/21/2010

Case: CR·2010·0001524-MD
Judge: Steven A Thomsen

Defendant
Closed
Filing Date: 01/28/2010

Charge
Malicious Injury To Property
Issued: 01/19/2010

Degree Disposed Plea
Finding
Citation
M 03/03/2010 Not Guilt) Dismissed on Moti09281173
100.00 Balance:
0.00
Fines/Fees:
100.00 Paid:

Battery

M
Fines/Fees:

Issued: 01/19/2010

Case Total:

03/03/2010 Not Guilt) Dismissed on Moti09281173
0.00 Balance:
0.00
0.00 Paid:
100.00
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Paid: 100.00

Balance: 0.00

uclIe:
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Party Detail Summary
riminal, Juvenile, and Civil Cases

Acuna, Brittany
Case: CR·2010·0001673·IN
Judge: Magistrate Court Clerk

User: JEANNE

DOB:

SSN:

Closed
Defendant
Filing Date: 02/01/2010

Guilty

Vehicle Insurance-Fail to Provide Proof of In!
Fines/Fees:
Issued: 01/29/2010

Dismissed By Cour11439828
0.00 Balance:
0.00

Case Total:
Case: CR·2010·0001676·IN
Judge: Magistrate Court Clerk

0210412010 None

0.00 Paid:
75.00

Balance: 0.00

Defendant
Closed
Filing Date: 02/01/2010

Case Total:

0.00

Finding
Citation
Dismissed By Cour11439829
0.00 Balance:
0.00

Paid: 0.00

Balance: 0.00

Defendant
Closed
Filing Date: 04/22/2010

Charge
Degree Disposed Plea
Vehicle Insurance-Fail to Provide Proof of In!
M 05/03/2010 None
Issued: 04/18/2010
Fines/Fees:
0.00 Paid:
Case Total:
Case: CV·2010-0002984·0C
Judge: Rick Carnaroli

75.00 Balance:

Paid: 75.00

Charge
Degree Disposed Plea
Vehicle Registration·Faii to Carry in Vehicle
I
02105/2010 None
Issued: 01/29/2010
Fines/Fees:
0.00 Paid:

Case: CR·2010·0006593·MD
Judge: Magistrate Court Clerk

Finding

Citation
1439828
0.00

Charge
Degree Disposed Plea
I
02/05/2010 None
Driving-Speed-Exceeding the Maximum Post
Issued: 01/29/2010
Fines/Fees:
75.00 Paid:

&.00

Finding
Citation
Dismissed By Cour147583
0.00 Balance:
0.00

Paid: 0.00

Balance: 0.00

Paid: 0.00

Balance: 0.00

Defendant
Pending
Filing Date: 07/19/2010
Case Total:

0.00
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Pocatello Police Department
Page:

964
1

STATE LINK MESSAGES:
Terminar-I Arrival Date/Time
Message-3ubject R
psten03
07:21:46 08/30/2010 ??
1
Message Received From DMV
KR.ID0030210.DMV .*MRI128833S.TXT
NAM/ACUNA,BRITTANY MICHELLE.DOB

4.SEX/F

MAY BE THE SAME AS:
PAGE 01 FOR OFFICIAL INVESTIGATION PURPOSES ONLY
OLN/
.
PRIVACY FLAG.
NAM/ACUNA, BRITTANY MICHELLE.
** OPR STATUS/VALID.
RES/
** COL STATUS/NOT LICENSED.
620 NORTH ARTHUR 6
CLASS/D.
** EXP/02-19-2011.
POCATELLO
10 83204.
OLT/DRIVER LICENSE.
* * REST /LENSES.
SEX/F. HAl/BRO. EYE/HAZ.
HGT/503. WGT/153.

DOB
0. SOC/
.
ORGAN DONOR
ISS/08-20-2008. REC/030082330013. CNTY/BANN.

AKA OLS/ 10.
AKA OLN /600906287.
CITN/12-16-2008C.
12-15-2008A.N/PF LIA INS.
CTY.CHUBBUCK.
ORO DEGREE/INFR.
SUSP/01-02-2009.UNTL/01-02-2010. N/PF LIA INS. FULL.SR22.01-02-2009.0P
CITN/02-05-2010C.
01-29-2010A.BASIC RULE.
ISP.BANNOCK.
ORO DEGREE/INFR.
ADDITIONAL LICENSE TYPES CONTINUED ON NEXT PAGE ...
MAY BE THE SAME AS:
PAGE 02 FOR OFFICIAL INVESTIGATION PURPOSES ONLY
***** IDAHO IDENTIFICATION CARD ONLY - NOT A DRIVERS LICENSE *****
OLN/DB180193K.
PRIVACY FLAG.
NAM/ACUNA, BRITTANY MICHELLE.
ID CARD STATUS/VALID.
RES/
620 NORTH ARTHUR 6
** EXP/02-19-2011.
POCATELLO
10 83204.
OLT/IDENTIFICATION CARD.
SEX/F. HAl/BRO. EYE/HAZ.
HGT/503. WGT/153.

DOB
. SOC/
.
ORGAN DONOR
ISS/08-08-2008. REC/030082210027. CNTY/BANN.

AKA OLN/600906287.
END OF RECORD
END OF MESSAGE ...

AKA OLS/ID.

MRI 1288337 IN: DMVI01 2556 AT 07:21 30AUG10
OUT: PPOC 224 AT 07:21 30AUGIO
=

=

= = =
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Pocatello Police Department

964
Page:

STATE LINK MESSAGES:
TerminaII ArrivalDate/Time- Messagesubj ect R
psten03
07:22:15 08/30/2010 ??
1
Message Received From NCIC
7 L 0100 14, MRI 12 8 8 3 641
7 L 0100 14, MRI 12 8 8 3 64
ID0030210
THIS NCIC INTERSTATE IDENTIFICATION INDEX RESPONSE IS THE RESULT OF YOUR
INQUIRY ON NAM/ACUNA,BRITTANY MICHELLE SEX/F RAC/U DOB
PUR/C
NAME
FBI NO.
INQUIRY DATE
ACUNA, BRITTANY MICHELLE
32960FD7
2010/08/30
SEX RACE BIRTH DATE
F
W

HEIGHT WEIGHT EYES HAIR PHOTO
503
145
HAZ BRO N

BIRTH PLACE
ARI ZONA
FINGERPRINT CLASS

PATTERN CLASS
RS RS RS RS RS LS RS LS LS LS
AU
AU AU AU AU

SOCIAL SECURITY
IDENTIFICATION DATA UPDATED 2010/08/30
THE CRIMINAL HISTORY RECORD IS MAINTAINED AND AVAILABLE FROM THE
FOLLOWING:
IDAHO
- STATE ID/ID10097902
THE RECORD(S) CAN BE OBTAINED THROUGH THE INTERSTATE IDENTIFICATION
INDEX BY USING THE APPROPRIATE NCIC TRANSACTION.
END
MRI 1288366 IN: NCIC 2095 AT 07:22 30AUG10
OUT: PPOC 226 AT 07: 22 30AUG10
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Pocatello Police Department
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Page:

STATE LINK MESSAGES:
Terminar-I Arrival Date/Time
Message-5ubject R
psten03
07:23:20 08/30/2010 ??
1
Message Received From CCH
FR.IDSIROOOO.ID0030210.*MRI1288445.
PUR/C.ATN/SGT KNAPP; 10-P18987
SI D/ID10097902
- IDAHO CRIMINAL HISTORY NAME
ACUNA, BRITTANY MICHELLE
RACE
SEX
DOB
W
F
COB POB
AZ

SOC
HEIGHT
503

WEIGHT
145
III
Y

STATE ID
10097902
EYES
HAZ
MULTI-ST

FBI NO
32960FD7
HAIR
SKIN
BRO

N

ARRESTS AND DISPOSITIONS
ARREST DATE: 08-30-2010 ORI: ID0030000 AGENCY: BANNOCK COUNTY SHERIFF
CASE:
10-B1586
CHARGE:
(M) RESISTING AND OBSTRUCTING
COUNTS:
1
CHARGE:

(F) ASSAULT UPON AN OFFICER

COUNTS:

1

CHARGE:

(M)

COUNTS:

1

DOMESTIC BATTERY

ARREST DATE: 10-07-2009 ORI: ID0030000 AGENCY: BANNOCK COUNTY SHERIFF
CASE:
09-B4403
CHARGE:
(M) DOMESTIC BATTERY
COUNTS:
1
ARREST DATE: 12-30-1999 ORI: ID0030000 AGENCY: BANNOCK COUNTY SHERIFF
CASE:
10-B1586
CHARGE:
(M) Disturb Peace/Disorder Conduct COUNTS:
1
CHARGE:

(M) Probation/Parole Violation

COUNTS:

1

THIS RECORD MAY BE USED ONLY FOR CRIMINAL JUSTICE PURPOSES AS DEFINED BY THE
ILETS BOARD AND NCIC ADVISORY POLICY BOARD.
EOR - END OF IDAHO CRIMINAL HISTORY - END OF RECORD
MRI 1288446 IN: CCH 154 AT 07:23 30AUGIO
OUT: PPOC 230 AT 07:23 30AUG10
=
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IN THE DISTRI

COURT OF THE SIXTH JUDICIAL

ISTRICT OF THE

. --.--

.... _,-

STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK··
STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)
)

Plaintiff,

vs.
BRITTANY MICHELLE ACUNA,

Defendant.

CASE NO.

.,

~2f5;D-

. .1

-

it

r+6 ~PG

AFFIDAVIT OF PROBABLE
CAUSE

-------------------------------)
STATE OF IDAHO,

)
) ss
)

COUNTY OF BANNOCK

VIC PEARSON, being first duly sworn, deposes and says that:
I am a Deputy Prosecutor with the Bannock County Prosecutor's Office. I have
conducted an investigation regarding BRITTANY MICHELLE ACUNA. Based on that investigation, I
have requested a Sixth District Magistrate Judge to make a determination of probable cause to hold or
set bond on the above-named defendant for the public offense of BATTERY UPON A LAW
ENFORCEMENT OFFICER, Idaho Code §18-903(a) and §18-915(3)(b),.
The basis for the request is the information set forth in a supplementary police report
which is designated as Exhibit "Aft attached hereto. I further depose and say that I have read Exhibit
"An and all the contents are true to the best of my knowledge, and that I personally know the author of
that report to be a law enforcement officer whom I believe to be credible and reliable.
DATED this

s:>

day of August, 2010.

~=-=-=:;:::::=-====--

VIC PEARSON
STATE OF IDAHO
COUNTY OF BANNOCK

)
) ss
)

VIC PEARSON, known to me to be the person whose name is subscribed to the within
instrument, acknowledged to me that he has executed the same and that he read the same and that
the same was true to the best of his knowledge.
DATED thisflday of August, 2010.

(\77TARYIMAGISTRATE

08/30/10
09 : 37

Bannock County Sheriff's Office
Detail Incident Report
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Incident #: 10-P18987
LAW INCIDENT:
Na t ure: DISTURBANCE
Location:

Address: 1636 N ARTHUR AVE; #1
City; Pocatello

ST: ID

Zip: 83201

Offense Codes: DIST
How Received: Telephone
Received By: Fagnant,J
MARSHALL,T
WRIGHT,S
Rspndg Officers: BROWN, W
Rspnsbl Off icer: BROWN, W
Disposition: Active
When Reported: 03:26:12 08/30/10
Occurred: Between 03:26:12 08/30/10
and 03:26:12 08/30/10

Agency: PPD
PETERSON
on 08/30/10

ARRESTEE
NAME: ACUNA, BRITTANY M.
Race: W Sex: F DOB:
SSN:
He~ght: 5'03"
Weight: 145 Hair: BRO Eyes: HAZ
Address: 1636 N ARTHUR AVE; 1, Pocatello, ID 83201
Home Telephone: (208)242-6189
Work Telephone:
ARREST Date: 07:56:04 04/25/10
Type: Jailed on wrnt or commitment
Disp:
Judicial Age Status: A

Name Number: 69697

(208)232-8268

Agency: MAGISTRATE
Arresting Officer: Judge Clark
Location: SCILD LOBBY

OFFENSE: CONDUCT-DISORDERLY
Statute: Disturb Peace/Disorder Conduct
Class: MISDEMEANOR
Location: SCILD LOBBY

Time/Date: 07:56:04 04/25/10
Type: State Statute
Court: Magistrate Court
Law: Idaho State Statute

OFFENSE: 90Z All Other
Statute: Probation/Parole Violation
Class: MISDEMEANOR
Location: SCILD LOBBY

Time/Date: 07:56:04 04/25/10
Type: State Statute
Court: Magistrate Court
Law: Idaho State Statute

ARREST Date: 03:38:00 08/30/10
Type: INCARCERATED WiNO WARNT
Disp:
Judicial Age Status: A

Agency: Pocatello Police Department
Arresting Officer: BROWN, W
Location: 1636 n arthur #1

OFFENSE: 90Z All Other
Statute: Resisting and Obstructing
Class: MISDEMEANOR
Location: 1636 n arthur #1

Time/Date: 03:38:00 08/30/10
Type: State Statute
Court: Magistrate Court
Law: Idaho State Statute

OFFENSE:
Statute: Assault Upon An Officer
Class: FELONY
Location: 1636 n arthur #1

Time/Date: 03:38:00 08/30/10
Type: State Statute
Court: Magistrate Court
Law: Idaho State Statute
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OFFENSE:
Sta tute: Domestic Battery
Class: MISDEMEANOR
Location: 1636 n arthur #1

Time/Date: 03:38:00 08/30/10
Type: State Statute
Court: Magistrate Court
Law: Idaho State Statute

NARRATIVE:

SUPPLEMENTAL NARRATIVE:
ARREST:

Da t e: 8 /3 0/2010

AFFIDAVIT OF PROBABLE CAUSE
ARREST REPORT
Time: 0338

Officer: W. BROWN #5237

Arrestees Name: BRITTANY M. ACUNA
Charge: DOMESTIC BATTERY (CHILD PRESENT)
OFFICER (18-705)
Citation #: 9287391
Bond: NONE & $300.00
LI#: 10-P18987

(18-918) & RESIST & OBSTRUCT AN

SYNOPSIS: On 8/30/2010 at approximately 0326 hours OFFICER MARSHALL and I were
dispatched to 1636 N. Arthur, above apartment #4 (which was apartment #1) in
reference to a physical disturbance between a male and female.
I arrived and
was met outside the apartment by CHRISTOPHER O. BISHOP. He stated that his
ex-girlfriend BRITTANY M. ACUNA had battered him in the apartment and she had
fled the area on foot.
I went into the apartment to speak with BISHOP regarding
the incident. While in the apartment, ACUNA walked in. As I did not want the
two parties in the same location I asked ACUNA to step outside with me.
Initially she refused.
I asked her again to exit the apartment and she did,
just outside the front door.
I asked ACUNA to walk down the steps to where I
was standing and she refused.
I asked her several times to come downstairs to
speak with me (I did not want her within ear shot or visual range of the other
party while conducting the investigation). ACUNA refused. At that point, I
told ACUNA to stand up and place her hands behind her back. As I took hold of
ACUNA's right arm, she spun away from me and broke free from my grip. I
attempted to grab her around the upper body and ACUNA began to run for the
apartment.
I grabbed her again and got her to the ground in the doorway of the
apartment, ordering her to stop resisting. ACUNA then kicked me in the left
knee and caused my knee to bend backwards.
I got on top of ACUNA and was able
to hold her down using my body.
I was able to get her arms behind her back and
got her into a pair of handcuffs. ACUNA was then stood up and walked outside to
OFFICER MARSHALL and was handed over to him.
I re-entered the apartment and
spoke with BISHOP again.
BISHOP stated that he had gotten into an argument with
ACUNA when he wanted her to leave the residence, and she became violent with
him. He stated that she hit him in the face, genitals and tried gouging his
eyes. He also stated that she tackled him to the ground several times. BISHOP
had scratch marks and swelling under his eyes, a cut on his right forearm, a
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Incident #: 10-P18987
large scrape on his right knee and a scrape on his shoulder. He indicated that
the cuts and scrapes were from when ACUNA tackled him into a doorway then onto
the ground near the kitchen.
BISHOP also stated that his infant child,
K.
BISHOP was in the front room when ACUNA attacked him.
He stated that th
had
lived together for approximately 2.5 years, and had separated about 3.5 months
ago and that the child
was theirs' in common. ACUNA was transported by
OFFICER PETERSON to the
nock County Jail where she was incarcerated on the
charges of Domestic Battery (18-918) (child present), Resist and Obstruct an
officer (18 705) and Battery on a Police Officer (19-915) (Felony).

Sta te of Idaho
ss
County of Bannock
W. BROWN #5237 being first duly sworn, deposes and says that I am a law
enforcement officer with POCATELLO POLICE DEPARTMENT.
I have conducted an
investigation regarding BRITTANY M. ACUNA.
Based on that investigation, I
request a Sixth District Judge to make a determination of probable cause to
arrest, hold or set bond on the above named defendant for the public offense of
DOMESTIC BATTERY (CHILD PRESENT) & RESIST & OBSTRUCT AN OFFICER, a violation of
I.C. 18-918 & 18-705. The basis for this request is the information set forth
in a police report which is designated as Exhibit "A" attached or within hereto.
I further depose and say that I have read Exhibit "A" and all the contents are
true to the best of my knowledge, and that I personally know the author of that
report to be a law enforcement officer whom I believe to be credible and
reliable.
Dated this _______________ day of ________________ , 20
Officer signature ________________________________ Pocatello Police Dept.

Sta t e of Idaho
ss
County of Bannock
_____________________________ , known to me to be the person whose name
is subscribed to this Affadvit of Probable Cause, acknowledged to me that s/he
has read and executed the document/s and the contents are true to the best of
her/his knowledge.
Subscribed and sworn before me this ______ day of

Notary Public
Commission expires on ____
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Detailed Report to follow.
SUPPLEMENTAL NARRATIVE:
ARREST:

Date: 8/30/2010

AFFIDAVIT OF PROBABLE CAUSE
ARREST REPORT
Time:

Officer: W. BROWN #5237

0338

Arrestees Name: BRITTANY M. ACUNA
Cha rge: BATTERY ON AN OFFICER (18-915)
citation #: NONE
Bond: NONE
LI#: 10-P18987

(FELONY)

SYNOPSIS: On 8/30/2010 at approximately 0326 hours OFFICER MARSHALL and I were
dispatched to 1636 N. Arthur, above apartment #4 (which was apartment #1) in
reference to a physical disturbance between a male and female.
I arrived and
was met outside the apartment by CHRISTOPHER O. BISHOP. He stated that his
ex-girlfriend BRITTANY M. ACUNA had battered him in the apartment and she had
fled the area on foot.
I went into the apartment to speak with BISHOP regarding
the incident. While in the apartment, ACUNA walked in. As I did not want the
two parties in the same location I asked ACUNA to step outside with me.
Initially she refused.
I asked her again to exit the apartment and she did,
just outside the front door.
I asked ACUNA to walk down the steps to where I
was standing and she refused.
I asked her several times to come downstairs to
speak with me (I did not want her within ear shot or visual range of the other
party while conducting the investigation). ACUNA refused. At that point, I
told ACUNA to stand up and place her hands behind her back. As I took hold of
ACUNA's right arm, she spun away from me and broke free from my grip.
I
attempted to grab her around the upper body and ACUNA began to run for the
apartment.
I grabbed her again and got her to the ground in the doorway of the
apartment, ordering her to stop resisting. ACUNA then kicked me in the left
knee and caused my knee to bend backwards.
I got on top of ACUNA and was able
to hold her down using my body.
I was able to get her arms behind her back and
got her into a pair of handcuffs. ACUNA was then stood up and walked outside to
OFFICER MARSHALL and was handed over to him.
I re-entered the apartment and
spoke with BISHOP again.
BISHOP stated that he had gotten into an argument with
ACUNA when he wanted her to leave the residence, and she became violent with
him. He stated that she hit him in the face, genitals and tried gouging his
eyes. He also stated that she tackled him to the ground several times.
BISHOP
had scratch marks and swelling under his eyes, a cut on his right forearm, a
large scrape on his right knee and a scrape on his shoulder. He indicated that
the cuts and scrapes were from when ACUNA tackled him into a doorway then onto
the ground near the kitchen.
BISHOP also stated that his infant child
K.
BISHOP was in the front room when ACUNA attacked him.
He stated that
had
lived together for approximately 2~5 years, and had separated about 3.5 months
ago and that the chil
was theirs' in common. ACUNA was transported by
OFFICER PETERSON to t
nnock County Jail where she was incarcerated on the
charges of Domestic Battery (18-918) (child present), Resist and Obstruct an
officer (18-705) and Battery on a Police Officer (19-915) (Felony).
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State of Idaho
ss
County of Bannock
W. BROWN #5237 being first duly sworn, deposes and says that I am a law
enforcement officer with POCATELLO POLICE DEPARTMENT.
I have conducted an
investigation regarding BRITTANY M. ACUNA.
Based on that investigation, I
request a Sixth District Judge to make a determination of probable cause to
arrest, hold or set bond on the above named defendant for the public offense of
BATTERY ON AN OFFICER (FELONY), a violation of I.C. 18-915. The basis for this
request is the information set forth in a police report which is designated as
Exhibit "A" attached or within hereto.
I further depose and say that I have
read Exhibit "A" and all the contents are true to the best of my knowledge, and
that I personally know the author of that report to be a law enforcement officer
whom I believe to be credible and reliable.
Dated this _______________ day of

, 20

Officer signature ________________________________ Pocatello Police Dept.

State of Idaho
ss
County of Bannock
~__-=~~~' known to me to be the person whose name
is subscribed to this Affadvit of Probable Cause, acknowledged to me that s/he
has read and executed the document/s and the contents are true to the best of
her/his knowledge.

Subscribed and sworn before me this ______ day of __________________ , 20

Notary Public
Commission expires on______________ __
Detailed Report to follow.
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ARREST:

Da t e: 8 / 30/20 1 0

AFFIDAVIT OF PROBABLE CAUSE
ARREST REPORT
Time:

0338

Arrestees Name:
BRITTANY M. ACUNA
Charge: BATTERY ON AN OFFICER (18-915)
Citation #: NONE
Bond: NONE
LI#: 10-P18987

Officer: W. BROWN #5237
(FELONY)

SYNOPSIS: On 8/30/2010 at approximately 0326 hours OFFICER MARSHALL and I were
dispatched to 1636 N. Arthur, above apartment #4 (which was apartment #1) in
reference to a physical disturbance between a male and female.
I arrived and
was met outside the apartment by CHRISTOPHER O. BISHOP. He stated that his
ex-girlfriend BRITTANY M. ACUNA had battered him in the apartment and she had
fled the area on foot.
I went into the apartment to speak with BISHOP regarding
the incident. While in the apartment, ACUNA walked in. As I did not want the
two parties in the same location I asked ACUNA to step outside with me.
Initially she refused.
I asked her again to exit the apartment and she did,
just outside the front door.
I asked ACUNA to walk down the steps to where I
was standing and she refused.
I asked her several times to come downstairs to
speak with me (I did not want her within ear shot or visual range of the other
party while conducting the investigation). ACUNA refused. At that point, I
told ACUNA to stand up and place her hands behind her back. As I took hold of
ACUNA's right arm, she spun away from me and broke free from my grip.
I
attempted to grab her around the upper body and ACUNA began to run for the
apartment.
I grabbed her again and got her to the ground in the doorway of the
apartment, ordering her to stop resisting. ACUNA then kicked me in the left
knee and caused my knee to bend backwards.
I got on top of ACUNA and was able
to hold her down using my body.
I was able to get her arms behind her back and
got her into a pair of handcuffs.
ACUNA was then stood up and walked outside to
OFFICER MARSHALL and was handed over to him.
I re-entered the apartment and
spoke with BISHOP again.
BISHOP stated that he had gotten into an argument with
ACUNA when he wanted her to leave the residence, and she became violent with
him.
He stated that she hit him in the face, genitals and tried gouging his
eyes. He also stated that she tackled him to the ground several times.
BISHOP
had scratch marks and swelling under his eyes, a cut on his right forearm, a
large scrape on his right knee and a scrape on his shoulder. He indicated that
the cuts and scrapes were from when ACUNA tackled him into a doorway then onto
the ground near the kitchen.
BISHOP also stated that his infant child,
BISHOP was in the front room when ACUNA attacked him. He stated that they had
lived together for approximately 2.5 years, and had separated about 3.5 months
ago and that the child
was theirs' in common. ACUNA was transported by
OFFICER PETERSON to the
nnock County Jail where she was incarcerated on the
charges of Domestic Battery (18-918) (child present), Resist and Obstruct an
officer (18-705) and Battery on a Police Officer (19-915) (Felony).

State of Idaho
ss
County of Bannock
W. BROWN #5237 being first duly sworn, deposes and says that I am a law
enforcement officer with POCATELLO POLICE DEPARTMENT.
I ha~~ conducted an
investigation regarding BRITTANY M. ACUNA.
Based on that investigation, I
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request a Sixth District Judge to make a determination of probable cause to
arrest, hold or set bond on the above named defendant for the public offense of
BATTERY ON AN OFFICER (FELONY), a violation of I.C. 18-915. The basis for this
request is the information set forth in a police report which is designated as
Exhibit "A" attached or within hereto.
I further depose and say that I have
read Exhibit "A" and all the contents are true to the best of my knowledge, and
that I personally know the author of that report to be a law enforcement officer
whom I believe to be credible and reliable.
Da ted t his ____ 3~-k,

____da y

f ___

!1u j-i:!-::1I_____ ,

Officer signature ______l{/~~~

~~~2_f- _____

0

2 0 l~

Pocatello Police Dept.

Sta te of Idaho
ss
County of Bannock

W 3rzowA.J
, known to me to be the person whose name
Is-subscribed to-Ihis AffadvIt of Probable Cause, acknowledged to me that slhe
has read and executed the documentls and the contents are true to the best of
her/his knowledge.
Subscribed and sworn before me this_1Q_day of
RALPH DANIELS
NOTARY PUBLIC
STATE OF IDAHO

~l~~~_________ '

-----~j£~-------Notary Public

Commission expires on

Detailed Report to follow.
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IN THE DISTRICT COURT OF THE SIXTH JUDI
DISTRICT OF
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK'--.-_.
".
MAGISTRATE DIVISION·:"[;"·
;

STATE OF IDAHO
Plaintiff
VS.

BRITTANY MICHELLE ACUNA
600-90-6287
2/14/1990
Defendant.

)
)
)
)
)
)
)
)
)
)
)

"

PROBABLE CAUSE MINUTE
ENTRY AND ORDER

-----------------------------)
~n Affidavit of Probable Cause having been presented to the undersigned magistrate on this
date charging the defendant with the crime(s) of:
BATTERY UPON A LAW ENFORCEMENT OFFICER, Idaho Code §18-903(a) and §18915(3)(b),
f>f-The defendant, having been incarcerated without a warrant, the court finds Probable Cause to
believe the defendant committed the crime(s} set forth above.
[ ] The defendant
~e defendant
[ ] The defendant
schedule.
[ ] The defendant
[

oeJ
is released O.R.
shall remain incarcerated in lieu of bond(s) in the amount of $ ~ -shall remain incarcerated in lieu of bond in the amount set by the bond

shall remain incarcerated and bond shall be determined at arraignment.

] This affidavit is made in support of an application for an arrest warrant.
[ ] An arrest warrant was issued setting bond(s) in the amount of ____________
[ ] The court does not find Probable Cause to believe the defendant committed the crime(s)
set forth above. The defendant shall be released within 48 hours of arrest.

IT IS SO ORDERED,

Probable Cause Minute Entry 31ld Order
Revised 4-13-06
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IN THE DISTRI

OFTBESTATE

STATE OF IDAHO,

Plaintiff,

ORDER TO MEET WITH
P1JBLIC DEFENDER
FELONY CHARGE(S)
Defendant.

2;J

YOU ARE HEREBY ORDERED to meet with the Public Defender:

-~rl.~:::;;Z;::::~-;-::'-;;---:r--=rOO

-==--~...e...~~~~!Iftd~~~.e::::..._---,~_>

pm.

p.m.
at 2:30 p.m., IF

The Public Defender's office is located in the brick building found on the northeast comer
ofthe parking lot ofthe Courthouse facing Clark Street.
When you appear for your appointment) you are ordered to bring the following;

>I:

*

*

The date and time of your preliminary hearing;
The name ofthe judge who will be hearing your preliminary hearing;
Any information regarding the specific felony charge that has been filed against you;
The names and addresses of witnesses who can help you in yow' defense.
If you do not appear for this scheduled appointment, the Court will revoke your

O.R. release or will revoke your bond and will issue a warrant for your arrest.
The secretary in the Public Defender's office is ordered to notifY the Court in writing if
you fail to appear for this scheduled appointment.
IT IS SO ORDERED

t~ Oi~-A~~fZ-~~~~~::;" 2~
RECEIPT

I HEREBY ACKNOWLEDGE that I have read and received this Order to Appear this

'3-,0

_day of

~

~

:20\l) .

~~~~

Defen

t

"

ORDER TO MEET WITH PUBLIC DEFENDER
\iilHlTE- Court YELLOW Public Defender PnU: Defendant
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CRANDALL D. SCHULTHIES
Chief Public Defender
P. O. Box 4147
Pocatello, Idaho 83205
(208) 236-7040
ISB 1784

"

'I
"

'I

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRI
STATE OF IDAHO, IN AND FOR THE COUNTY OF BAN OCK

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff.

vs.
BRITTANY ACUNA,
Defendant.

Case No: CR-2010-0014019-FE

MOTION TO WITHDRAW DUE TO

CONFLICT OF INTEREST

COMES NOW, Randall D. Schulthies, Chief Public Defender of the Bannock County
Public Defender's Office, and hereby moves the Court for an Order, as follows:
(1)

That the Bannock County Public Defenders Office was appointed as counsel of
record for the Defendant.

(2)

That a conflict of interest in the above case, has been determined for the following
reasons:
We represent the victim Christopher Bishop.

(3)

This Motion is made pursuant to Rule 44.1 of the Idaho Criminal Rules.

(4)

That based upon all of the above factors, counsel of record requests an order to
withdraw.

88

DATED this 1st day of September, 2010.

adi~~Chief Public Defender

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 1st day of September, 2010, a true and correct copy
of the foregoing MOTION TO WITHDRAW was served upon the Bannock County
Prosecuting Attorney, by depositing a copy of the same into the Prosecutor's in-box, Bannock
County Courthouse, Pocatello, Idaho.
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RANDALL D. SCHULTHIES
Chief Public Defender
P. O. Box 4147
Pocatello, Idaho 83205
(208) 236-7040
ISB 1784
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

)
)
)
)
)
)
)
)
)
)

STATE OF IDAHO,
Plaintiff.

vs.
BRITTANY ACUNA,
Defendant.

Case No: CR-2010-0014019-FE

ORDER ON MOTION TO WITHDRA

Pursuant to the Motion to Withdraw Due to Conflict of Interest filed in this matter, the
motion is hereby:
"gfGRANTED

o DENIED

IT IS SO ORDERED.

DATEDthiS?~daYOfSePtember,~

p

THOMAS W CLARK
SIXTH DISTRICT JUDGE
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~

Stephen G. Larsen
Attorney at Law
Box 845
Pocatello, Id. 83204
Telephone 208-478-7600
ISB 2599

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
ST ATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

STATE OF IDAHO,

)
\'1{)\<1\
Case No. CR 201O-tMt9-fE
)
)
)
)
) STIPULATION FOR RELEASE O.R.
)
)
)
)

Plaintiff,
vs
BRITTANY ACUNA,
Defendant.

COME NOW THE PARTIES in the above-entitled action, and through counsel stipulate
that the Defendant may be released on her own recognizance pending further proceedings

ber, 2010
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Stephen G. Larsen
Attorney at Law
Box 845
Pocatello, Id. 83204
Telephone 208-478-7600
ISB 2599

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

)
)
)
)
)
)
)
)
)

STATE OF IDAHO
Plaintiff,
vs.

BRITTANY ACUNA,
Defendant.

Case No. CR 2010-14019-FE

ORDER FOR O.R. RELEASE

UPON THE STIPULATION OF COUNSEL, and good cause appearing, the defendant is
released on her own recognizance pending further proceedings in this case.
IT IS SO ORDERED
Dated this

~ day OfsePtemb~r,
2.01~//?
<7/
/'

/

~/

~

rl7'-

Hon. Tom Clark
Magistrate Judge
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IN TIlE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OFf)THE
STATE OF IDAHO, IN AND FOR TIlE COUNfY OF BANNOCI{ i:1 S[P 13
QUESTIONNAIRE
. READ EACH OF THE FOLLOWING 8 STATEMENTS CAREFULLY, INITIAL EACH
STATEMENT ONLY IF YOU FEEL THAT YOU UNDERSTAND THE STATEMENT.

m

1.

;

3.

1:tl

4.

~
ffi
ffi

2.

5.
6.
7.

8.

You have received a copy of the Complaint charging you with the crime(s)
of: PA."TIe::g"y ON OFFI cE.-~
You. have the right to a Preliminary Hearing on each charge.
At the Preliminary Hearing, the State must present evidence which shows that a
crime has been committed and that there is probable cause to believe that you
committed the crime.
If the state is able to show that you probably committed the crime, you will be
required to appear in district Court and enter a plea to the charge against you.
You may waive your right to a Preliminary Hearing.
.
If you waive your Preliminary hearing, you will be required to appear in District
Court to enter a plea to the charge against you.
By waiving the right to a Preliminary Hearing. you do not admit that you are
guilty.
By waiving the right to a Preliminary Hearing, you do not waive any other right
which you have.

ANSWER THE FOLLOWING QUESTION:
1.

2.
3.
4.

5.
6.

7.

Ye8

Do you read and understand the English language?
Have you discussed all the facts and circumstances of your case with your
attorney? ~
.
Do you hlVeaDy questions· regarding the way in which your attorney·has handled your
case? ill
. .
..
Do you wish to w~ive your righ~ to a Preliminary H~ing?~
.
Has anyone promised you anything or threatened youm any way to get you to waIve your
right to a Preliminary Hearing against your own will?
Has .
JOur
attorney .. fully
discussed
this
questionnaire
with
you?
Do y~u feel that you fully understand all statements and questions in this
questionnaire?--"V.,..:ew::S~_ _ _ _ _ _ _ _ _ __

m

Ves

SIGNATURE
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SIXTH JUDICIAL DISTRICT COURT STATE OF IDAHO
IN AND FOR THE COUNTY OF BANNOCK
MAGISTRATE DIVISION
STATE OF IDAHO,

)
)
)

Plaintiff.

)
vs.

)
)
)
)
)
)
)
)
)

Brittany Acuna
1636 N. Arthur Ave Apt 1
Pocatello, 10 83204-2565
Defendant.
DOB:
DL or SSN:

10

Case No: CR-2010-0014019-FE
MINUTE ENTRY AND ORDER
WAIVING PRELIMINARY HEARING

)
)

The above-entitled matter was before the court on Monday, September 13, 2010 for preliminary
hearing on the charge(s) of Assualt or Battery Upon Certain Personnel. The Honorable Thomas
W Clark presided. The State was represented by JaNiece Price. The defendant appeared in
person and through counsel, G~'k.l..(J\f'SQ)'\ .
The defendant requested the court's permission to WAIVE THE PRELIMINARY HEARING. The
court questioned the defendant about hislher right to have the preliminary hearing at this time and
place, his/her understanding of the charge(s) and the proceedings, and the voluntariness of the
decision to waive the preliminary hearing. The Defendant submitted a signed questionnaire
indicating his/her understanding of the right to a preliminary hearing. The court, being satisfied the
defendant has made a knowing, voluntary and intelligent decision based upon the facts and
circumstances of this case, allowed the defendant to WAIVE his/her preliminary hearing.
IT IS THEREFORE ORDERED that the defendant is bound over to the district court and held to
answer to the charge(s) listed above.
Bond status: The defendant's O.R. release is continued.
The court ORDERED the defendant to stay in contact with his/her attorney and attend all future
court proceedings.
IT IS SO ORDERED this Monday, September 13, 2010~

THO~CLARK

MAGISTRATE JUDGE

1.

MINUTE ENTRY AND ORDER WAIVING PRELIMINARY HEARING 88112004
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~

I certify that on Monday, September 13, 2010 I served a true and correct copy of the
foregoing Minute Entry and Order Waiving Preliminary Hearing on the person{s) listed below
by hand delivery or mail with correct postage.

Don Marler
PO Box 6369
155 S 2nd Ave
Pocatello 10 83205

JaNiece Price
Bannock County Prosecutors Office
PO Box P
Pocatello, 1083205

Dale Hatch
Clerk Of The District Court

B y : - - - - - - - - t - - 7........t - - Amanda Freckleton
Deputy Clerk

2.
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MARK L. HIEDEMAN
BANNOCK COUNTY PROSECUTOR
P.O. BOXP
POCATELLO, IDAHO 83205
Telephone: (208) 236-7280
JANIECE PRICE, ISB #7161
Deputy Prosecuting Attorney

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
STATE OF IDAHO,
Plaintiff,
vs.
BRITTANY ACUNA,
Defendant.

)
)
)
)
)
)
)
)
)

CASE NO. CR-10-14019-FE
PROSECUTING ATTORNEY'S
INFORMATION

---------------------------)
MARK L. HIEDEMAN, Prosecuting Attorney, in and for Bannock County,
State of Idaho, who, in the name and by the authority of said State prosecutes in its
behalf, in proper person comes into said District Court in the County of Bannock, State of
Idaho, on the

.1!L.~ of September, 2010, and gives the Court to understand and be

informed that BRITTANY ACUNA is accused by this information of the crime of
BATTERY UPON A LAW ENFORCEMENT OFFICER, Idaho Code §18-903(a) and
§ 18-915(3)(b), committed as follows, to-wit:
That the said BRITTANY MICHELLE ACUNA, in the County of Bannock,
th
State of Idaho, on or about the 30 day of August, 2010, did willfully and unlawfully by
use of force or violence strike Office W. Brown, a law enforcement officer for Pocatello
Police Department, against his will while Officer W. Brown was engaged in the
performance of their duties, said defendant knowing or having reason to know that W.
Brown was a law enforcement officer.

PROSECUTING ATTORNEY'S INFORMATION Page 1
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All of which is contrary to the form of the statute in such case in said State
made and provided and against the peace and dignity of the State of Idaho.

MA~f~

Prosecuting Attorney
Bannock County, Idaho

STATE OF IDAHO
COUNTY OF BANNOCK

)
) ss.
)

I, DALE HATCH, Clerk of the District Court of the Sixth Judicial District, in
and for the County of Bannock, State of Idaho, do hereby certify that the foregoing is a
true and correct copy of the original information filed in my office on the _ _ day of

Clerk

Deputy

PROSECUTING ATTORNEY'S INFORMATION Page 2
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IN THE DISTRlCT COURT OF THE SIXTH JUDICIAL DISTRlCT IN AND
FOR THE STATE OF IDAHO, COUNTY OF BANNOCK
STATE OF IDAHO,
Plaintiff,

Case No: CR-2010-0014019-FE

vs.

MINUTE ENTRY & ORDER

BRITTANY ACUNA,
Defendant.
The above named Defendant appeared in Court on the 20th day of September, 2010,
with her counsel, Stephen Larsen, for arraignment. Ian Service, Bannock County Deputy
Prosecuting Attorney, appeared on behalf of the State of Idaho. Stephanie Davis was the
Court Reporter.
When asked by the Court, the Defendant stated that her true name is as shown on
the Information. The reading of the Prosecuting Attorney's Information was waived and
a certified copy of the same handed to the Defendant.
When asked by the Court, the Defendant waived the statutory time in which to
enter a plea and entered a plea of NOT GUILTY to the charge of BATTERY UPON A

Case No. CR-2010-0014019-FE
MINUTE ENTRY & ORDER
Page 1 of3
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LAW ENFORCEMENT OFFICER, Idaho Code §18-903(a) and §18-915(3)(b).
IT IS HEREBY ORDERED that the above entitled matter be and the same is
hereby set for JURY TRIAL before the undersigned District Judge on DECEMBER 14,

2010, AT THE HOUR OF 9:00 A.M.
IT IS FURTHER ORDERED that the above entitled matter be and the same is
hereby set for PRE-TRIAL CONFERENCE on NOVEMBER 29, 2010, AT THE

HOUR OF 4:00 P.M.
The Defendant's release on her own recognizance will continue with any and all said
conditions of her release to remain in effect.
DATED this

gO

day of September, 2010.

ROBERT C. NAFTZ
District Judge

Case No. CR-2010-0014019-FE
MINUTE ENTRY & ORDER
Page 2 of3
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CERTIFICATE OF SERVICE

)1

I HEREBY CERTIFY that on the
day of September, 2010, I served a true
and correct copy of the foregoing document upon each of the following individuals in the
manner indicated.
Bannock County Prosecutor

Stephen Larsen

o

U.S. Mail
DE-Mail
[g] Courthouse Box
Fax: 236-7288

o
o U.S. Mail

DE-Mail
[g] Courthouse Box
Fax:

o

Deputy Clerk

Case No. CR-2010-0014019-FE
MINUTE ENTRY & ORDER

Page 3 of3
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT IN AND
FOR THE STATE OF IDAHO, COUNTY OF BANNOCK
STATE OF IDAHO,
Plaintiff,
Case No: CR-2010-0014019-FE
vs.
MINUTE ENTRY & ORDER
BRITTANY ACUNA,
Defendant.
The above named Defendant appeared in Court on the 24th day of January, 2011,
with her counsel, Stephen Larsen, for Further Proceedings. Mark L. Hiedeman, Bannock
County Prosecuting Attorney, appeared on behalf of the State of Idaho. Stephanie Davis
was the Court Reporter.
At the hearing, counsel requested that this matter be placed on the next jury trial
calendar to allow additional time to resolve the issue of restitution.

There being no

objection, said motion was GRANTED.
IT IS HEREBY ORDERED that the above entitled matter be and the same is
hereby set for JURY TRIAL before the undersigned District Judge on MARCH 8, 2011,

Case No. CR-2010-0014019-FE
MINUTE ENTRY & ORDER
Page 1 of 3

Ul1

AT THE HOUR OF 9:00 A.M.
IT IS FURTHER ORDERED that the above entitled matter be and the same is
hereby set for PRE-TRIAL CONFERENCE on FEBRUARY 22, 2011, AT THE

HOUR OF 4:00 P.M.
Pursuant to discussion, Defendant waives her right to speedy trial and counsel will
submit a Waiver of Speedy Trial accordingly. The Defendant was previously released on
her own recognizance. Any and all conditions of the Defendant's release will continue.
DATED this

Cd,.'?

day of January, 2011.

Honorable Robert C. Naftz
District Judge

Case No. CR-2010-0014019-FE
MINUTE ENTRY & ORDER
Page 2 of 3
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the )1 day of January, 2011, I served a true and
correct copy of the foregoing document upon each of the following individuals in the
manner indicated.
Bannock County Prosecutor

D U.S. Mail
DE-Mail
cgJ Courthouse Box
D Fax: 236-7288

Stephen Larsen

DU.S.Mail
DE-Mail
cgJ Courthouse Box
DFax:

Deputy Clerk

Case No. CR-2010-0014019-FE
MINUTE ENTRY & ORDER
Page 30f3
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Stephen G. Larsen
Attorney at Law
155 S. 2nd Ave
Pocatello, Id. 83204
Telephone 208-478-7600
ISB 2599

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff,
vs
BRITTANY ACUNA,
Defendant.

Case No. CR 2010-14019-FE

WAIVER OF SPEEDY TRIAL

The Defendant in the above entitled action hereby waives her right to speedy trial within
the six month period as guaranteed by the Constitution and laws of the State ofldaho.
This waiver is knowingly and voluntarily given, and is necessary to further the interests
of justice in this cause.
Dated thi~day of February 2011

Subscribed and sworn before me th!.J-·~...,..;~tl~:ruJ.
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT IN AND
FOR THE STATE OF IDAHO, COUNTY OF BANNOCK
STATE OF IDAHO,
Plaintiff,
Case No: CR-2010-0014019-FE
vs.

MINUTE ENTRY & ORDER
BRITTANY ACUNA,
Defendant.
Counsel for the Defendant, Stephen Larsen, appeared before the Court on the 22nd
day of February, 2011, for the purpose of a pre-trial conference. Vic Pearson, Bannock
County Deputy Prosecuting Attorney, appeared on behalf of the State ofIdaho
At the hearing, counsel requested that this matter be placed on the next jury trial
calendar. There being no objection, said motion was GRANTED.
IT IS HEREBY ORDERED that the above entitled matter be and the same is
hereby set for JURY TRIAL before the undersigned District Judge on APRIL 12,2011,

AT THE HOUR OF 9:00 A.M.

Case No. CR-2010-0014019-FE
MINUTE ENTRY & ORDER
Page 1 of2
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IT IS FURTHER ORDERED that the above entitled matter be and the same is
hereby set for PRETRIAL CONFERENCE on MARCH 28, 2011, AT THE HOUR

OF 4:00 P.M.
DATED this

~L(

day of February, 2011.

ROBERT C. NAFTZ
District Judge

CERTIFICATE OF SERVICE

JlL

I HEREBY CERTIFY that on the
day of February, 2011, I served a true
and correct copy of the foregoing document upon each of the following individuals in the
manner indicated.
JaNiece Price

Stephen Larsen

o U.S. Mail
o E-Mail
[:g] Courthouse Box
o Fax: 236-7288
o U.S. Mail
o E-Mail
[:g] Courthouse Box
o Fax: 236-7048

Deputy Cler
Case No. CR-2010-0014019-FE
MINUTE ENTRY & ORDER
Page 20f2
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MARK L. HIEDEMAN
BANNOCK COUNTY PROSECUTOR
P.O. BOXP
POCATELLO, IDAHO 83205
Telephone: (208) 236-7280
JANIECE PRICE, ISB #7161
Deputy Prosecuting Attorney

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
STATE OF IDAHO,
Plaintiff,
vs.
BRITTANY ACUNA,
Defendant.

)
)
)
)
)
)
)
)
)

CASE NO. CR-10-14019-FE
**AMENDED**
PROSECUTING ATTORNEY'S
INFORMATION

-------------------------------)
MARK L. HIEDEMAN, Prosecuting Attorney, in and for Bannock County,
State of Idaho, who, in the name and by the authority of said State prosecutes in its
behalf, in proper person comes inti said District Court in the County of Bannock, State of
Idaho, on the _J7_ day of

&;~h , 2011, and gives the Court to understand and be

informed that BRITTANY ACUNA is accused by this information of the crime of
BATTERY, Idaho Code §18-903, a misdemeanor, committed as follows to wit:
That the said BRITTANY MICHELLE ACUNA, in the County of Bannock,
th
State of Idaho, on or about the 30 day of August, 2010, did by the use of force or
violence, strike one Office W. Brown, against their will by kicking him.

PROSECUTING ATTORNEY'S INFORMATION Page 1
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All of which is contrary to the form of the statute in such case in said State
made and provided and against the peace and

ho.

/

STATE OF IDAHO
COUNTY OF BANNOCK

)
) ss.
)

I, DALE HATCH, Clerk of the District Court of the Sixth Judicial District, in
and for the County of Bannock, State of Idaho, do hereby certify that the foregoing is a
true and correct copy of the original information filed in my office on the _ _ day of

Clerk

Deputy

PROSECUTING ATTORNEY'S INFORMATION Page 2
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Steve Larsen
ISB #2599
Attorney at Law
155 S 2nd Ave
Pocatello, ID 83201
Telephone: (208) 478-7600
Facsimile: (208) 478-7602
Attorney for Defendant

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
STATE OF IDAHO,
Plaintiff,

Case No. CR- 2010-14019-FE

vs.
NONBINDING
PLEA AGREEMENT

BRITTANY ACUNA,
Defendant.

COMES NOW, State ofIdaho, the Plaintiff in the above entitled matter, acting by
and through its attorney of record, IaNiece Price, Bannock County Deputy Prosecuting
Attorney, and comes now, Brittany Acuna, the Defendant in the above entitled matter,
individually and by and through her counsel of record, Steve Larsen, and hereby enter into
the following Plea Bargain Agreement, pursuant to Rule 11 (c) of the Idaho Criminal Rules.

Plea Agreement
Page 1

109

WHEREAS, through the Prosecuting Attorney's Information the Defendant
has been charged with the crime of Battery Upon a Law Enforcement Officer, lS-903(a) and
lS-915(3)(b ),
IT IS HEREBY AGREED that the State will amend the charge contained in

the Information to Battery, I.e. IS-903(b), a misdemeanor, subject to the following mutually
agreed sentencing recommendations:
1. Defendant to follow the recommendations contained in the Domestic Battery
Evaluation of Karen Neill dated 03/09/11, including anger management education which shall
include at least S classes at A-Z Family Services ..
2. Defendant will obtain by court order a substance abuse evaluation pursuant to Idaho
Code section 19-2524, and follow the recommendations contained therein. In addition,
Defendant will attend at least S AA group meetings.
3. The Defendant will serve twenty days of incarceration in the court's discretion
which may include work release, SCHILD, or Community Service.
4. Defendant agrees to pay restitution to the victim in this matter which is not covered
by workers compensation and/or medical insurance. Defendant cannot be discharged from
probation until this restitution is paid in full.
5. That sentencing in this matter will be in conjunction with the pending sentencing in
case no. CR 2010-14013-MD before the Honorable Thomas W. Clark.

DATED this MofMarch, 2011

Plea Agreement
Page 2
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GUILTY PLEA QUESTIONNAIRE .

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO IN AND FOR THE COUNTY OF
STATEOFIDAHOvs.
.. ~

2c,it~Ac-ka,,==
'/

True Legal Name: 15l1ft?~
Address:

10 // DCOb

7

Charge(s) Pleading Guilty To:

¥k7 I~X ra--

Case No.- - - - - -

,AC(/i'Z;~

AOIt:t
it
I

903(b)

Iff)

Age: 21
DOB:

Maximum Possibleilnalty:

G

t(os/

1000

STATEMENT OF RIGHTS & EXPLANATION OF WAIVERS By PLEA OF GUILTY
(PLEASE INITIAL EACH RESPONSE)

1. You have the right to remain silent. You do not have to say anything about the crime(s) you

are accused of committing. If you elected to have a trial, the state could not call you as a
witness or ask you any questions. However, anything you do say can be used as evidence
against you in court.
I understand that by ple~6 guilty I am waiving or giving up my right to remain silent
before and during trial.
..
(Initial).
2. The waiver of your right to remain silent only applies to your plea of guilty to the crime(s) in
this case. Even after pleading guilty, you will still have the right to refuse to answer any
question or to provide any information that might tend to show you committed some other
crime(s). You can also refuse to answer or provide any information that might tend to
increase the punishment for the crime(s) to which you are pleading guilty.
I understand that by pleading guilty to the crime(s) in this case, I still have the right to remain
silent with respect to any other crime(s) and with respect to answering questions or providing
information that may increase my sentence. 1)4 (Initial).
3. You are presumed to be innocent. You would be found guilty if: 1) you plead guilty in front
of the judge, or 2) you are found guilty at a jury trial.
I understand. that by pleading guilty I am waiving or giving up my right to be presumed
(Initial).
innocent. (::>.It
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4. You have the right to a speedy and public jury trial. A jury trial is a court hearing to
determine whether you are guilty or not guilty of the charge(s) brought against you. In a
jury trial, you have the right to present evidence in your defense and to testify in your own
defense. The state must convince each and everyone of the jurors of your guilt beyond a
reasonable doubt.
I understand thatE~leading guilty I am waiving or giving up my right to a speedy and
public jury trial. '~
(Initial).
5. You have the right to confront the witnesses against you. This occurs during a jury trial
where the state must prove its case by calling witnesses to testify under oath in front of you,
the jury, and your attorney. Your attorney could then cross-examine (question) each witness.
You could also call your own witnesses of your choosing to testify concerning your gUilt or
innocence. If you do not have the funds to bring those witnesses to court, the state will pay
the cost of bringing your witnesses to court.
I understand that by pleading guilty I am waiving or giving up my right to confront the
witnesses against me, an present witnesses and evidence in my defense.
(Initial).

LA.

6. I understand that by pleading guilty I am waiving or giving up any and all rights I have as a
defendant in a criminal case, under the Constitution of the Rnjted States and the Constitution
of the State of Idaho, whether listed in this form or not.
.~
(Initial).
QUESTIONS REGARDING PLEA

Please answer every question. If you do not understand a question consult your attorney
before answering.
PLEASE CIRCLE ONE

1. Do you read and write the English language? ,
If NO, have you been provided with an interpreter to help you
fill out this form?
2. What was the highest grade in school that you completed?

@NO

YES

NO

Ili-i1
. ·f

a) If you did not complete high school, have you received either a general education diploma
(OED) or high school equivalency (HSE) diploma?

YES

NO

3. Have you ever been diagnosed with andlor counseled or treated for a mental illness, disease
01'

YES

disorder?

§

a) If so, what was the diagnosis and when was it made? _ _ _ _ _ _ _ _ _ _ __

b) Are you cun'ently under the care of a mental health professional?

YES@

c) Are you currently taking medication for mental health issues?

YES@

d) If so, what is the medication you are currently taking? _ _ _ _ _ _ _ _ _ __

2
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4. In the 24 hours prior to filling out this questionnaire, have you taken any medications,
whether prescribed or not, drugs, or alcoholic beverages?
a) If YES, what have you taken?

~)

YES

----------------------------------------

b) Because of any medications, drugs or alcohol you have taken that are listed above, are
you UNABLE to understand the questions in this questionnaire and/or correctly answer
them?

YES

c) Are you currently addicted to any drug, including alcohol?

YES

@
@

5. Is there any reason that you would be unable to make an informed and voluntary decision to
plead guilty in this case?
YES NO
a) If Yes, what is the reason you CalIDot make an informed and voluntary decision to plead
guilty? _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

@)

6. Is your guilty plea the result of a plea agreement?
NO
a) If YES, what do you understand the terms of the plea agreement to be? __

b) Is this a North Carolina v. Alford plea?

YES

CfuD

7. There are two types of plea agreements. Please initial the one paragraph below which
describes the type of plea agreement you are entering into:
a) I understand that my plea agreement is a binding plea agreement. This means that if the
district court does not impose the specific sentence as recommended by both parties, I will be
allowed to withdraw my plea of guilty and proceed to a jury trial. _ _ _ (Initial).
b) I understand that my plea agreement is a non-binding plea agreement. This means that
the court is not bound by the agreement or ally sentencing recommendations, and may
impose any sentence authorized by law, including the maximum sentence stated above,
which can be imposed without the possibility of probation and/or parole. Because the court is
not bound by the agreement, if the district court ooses not to follow the agreement, I will
(Initial).
not have the right to withdraw my guilty plea, . ~.
8. Are you pleading guilty t~~more than one crime?
.- YES ~)
a) If YES, do you understand that your sentences for the crimes could be serve~er
concurrently (at the. same time) or consecutively (one after the other)?
YES NO
9. Is this a conditional guilty plea, meaning you are reserving your right to appeal any ~~al
issues or decisions?
YES ~
a) If YES, what issue are you reserving the right to appeal? _ _ _ _ _ _ _ _ _ __

10. Have you waived or given up yow' right to appeal your judgment of conviction and s~ce
as part of your plea agreement?
YES (~Q.

3
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U. Has anyone (including any law enforcement officer) threatened you or done any~ to
make you enter this plea against your will?
YES ~
a) If YES, who made such a threat and how was it made?

------------------------

12. Has any person promised you that you will receive any special sentence, reward, f~ble
treatment, 01' leniency with regard to the plea you are about to enter?
YES ~
a) If YES, what are those promises and who made them?

------------------------

13. Have you been represented by an attorney at all stages ofthese proceedings?
a) Have you had sufficient time to discuss your case with your attorney?

~)

g,

NO
NO

b) Have you told your attorney everything you know about the crime, ~,fling any
witnesses you know that would show your innocence?
Cl::.ESJ NO
c) Have you fully discussed all the facts and circumstances surround thd~lth your
attorney?
YES NO
d) Has your attorney discussed with you the nature of the charges against you, the elements
of the crime you have been charged with, any evidence provided by the prosecutor in your
case, any possible defenses you may have to the charges, and the consequences of pleading
guilty?

NO

e) Has your attorney discussed your Constitutional and Civil rights?

NO

1) Are you fully satisfied with the representation of your attorney?
g) Is there anything you requested your attorney to do that has not been done, including filing
any motions or other requests in this case?

YES

®

If YES, please explain. _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

14. Do you understand that by pleading guilty you will waive or give up any~es, both
~ NO
factual and legal, that you believe you may have in this case?
15. Do you claim any violatiorr-of your Constitutional or Civil rights?
-~ YES ~
a) If YES, what rights do you claim have been violated? _ _ _ _ _ _ _ _ _ __

16. Do you understand that if you enter an unconditional guilty plea in this case you will not be
able to challenge any rulings filat came before the guilty plea including: 1) any searches or
seizures that occurred in your case, 2) any issues concerning the method or manner of your
arrest, and 3) any issues about any statements you may have made to law enforc~t?

~NO

17. Do you understand that when you plead guilty, you are admitting the truth of e .. nd every
allegation contained in the charge(s) to which you plead guilty?
ES· NO
18. Are you currently on probation or parole?

~NO
4
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a) If so, do you understand that a plea of gUilty in this case could be the basi~ violation
of that probation or parole?
~ NO
19. Are you aware that if you are not a citizen of the United States, the entry of a plea or making
of factual admissions could have consequences of deportation or removal, loss of permanent
legal status, inability to obtain legal status in the United States, or denial of an application for
United States citizenship?
YES NO
a) Has your attorney discussed with you that your guilty plea in this case may result in your
YES NO
deportation? (Padilla v. Kentucky, 130 S.Ct. 1473 (2010))
20. Do you know whether the crime to which you will plead guilty would require you to register
as a sex offender? (See I.C. § 18-8304)
YES NO
a) Has your attorney advised you that if the Court orders a psychosexual evaluation for
purposes of sentencing, you have a right to not answer questions in that evaluation? (Estrada
v. State, 143 Idaho 558, 149,P.3d 833).
YES NO
21. Are you aware that if you plead guilty you may be required to pay restitution to the victims in
this case? (See I.C. § 19-5304)
YES NO
a) Have you agreed to pay restitution to any other party as a condition of your plea
agreement?
YES NO
1) If YES, how much must you pay and to whom? _ _ _ _ _ _ _ _ _ _ _ __

22. Is there a mandatory driver's license suspension as a result of a guilty plea in this case ~
YES ~
a) If YES, for how long must your license be suspended? _ _ _ _ __
23. Are you pleading guilty to a crime for whic11 a mandatory domestic violence, substance
abuse, or psychosexual evaluation is required? (I.C. §§ 18-918(7)(a),-8005(9),-8317)r:::-'j)
YES

Vi9"

24. Are you pleading guilty to a crime for which you may be required to pay the costs, of
prosecution and investigation? (I.C. § 37-2732A(K))
YES

W

25. Do you understand that by pleading guilty to a felony, you run the risk that if you have new
felony charges in the future, you could be charged as a persistent violator?
YES NO
a) Do you understand that if you are convicted as a persistent violator, the sentence in the new
case could be life imprisonment?
YES NO
26. Are you pleading guilty to a crime for which you will be required to submit a DNA s~
.. ,to
YES ~9)
the state? (I.C. § 19-5506).
27. Are you pleading guilty to a crime for which the court could impose a fine for a ~\of
violence of up to $5,000, payable to the victim of the crime? (I.C. § 1~-5307) YES ~
28. Do you understand that if you plead guilty to a felony, during the period of your sentence,
you will lose the following rights:
~')
a) Your right to vote in Idaho? (ID. CONST. art. 6, § 3)
YES ~

5
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b) Your right to hold public office in Idaho? (ID. CONST. art. 6, § 3)
c) Your right to perform jury service in Idaho? (ID. CONST. art. 6, § 3)
d) Your right to purchase, possess, or carry firearms? (I.e. § 18-310)

NO
NO
NO

YES
YES
YES

29. Do you understand that no one, including your attorney, can force you to pleag.,.guiJty in this
case?
30. Are you entering your plea freely and voluntarily?

@)

NO

@]J

NO

31. Are you pleading guilty because you did commit the acts alleged in the ~nation or
indictment?
'!~ NO

32. If you were provided with an interpreter to help you fill out this form, have you had any
trouble understanding your interpreter?

YES

NO

33. I-lave you had any trouble answering'any of the questions in this form which you could not
resolve by discussing the issue with your attorney?

YES

34. Were you able to ask your attorney any questions you had about any questions in

®

t~rm

YES ~~;

that you did not understand?

I have answered the questions on pages 1-6 of this Guilty Plea Advisory form truthfully,
correctly, and of my own free will. I understand all of the questions and answers herein,
have discussed each question and answer with my attorney, and have completed this form
freely and voluntarily. Furthermore, no one has threatened me to do so.
Dated this

l

day of

-----L~:t) (; L, 20it
\

I hereby acknowledge that I have discussed, in detail, the foregoing questions and answers
with my client.

6
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

STATE OF IDAHO,
Plaintiff,
-vsBRITTANY ACUNA,
Defendant.

)
)
)
)
)
)
)
)
)

CASE NO. CR-2010-14019-MD
MINUTE ENTRY & ORDER

On the 4th day of April, 2011, the above-named Defendant appeared in Court with
her counsel, Stephen Larsen, for Further Proceedings. Jared Johnson, Bannock County
Prosecuting Attorney, appeared on behalf of the State of Idaho. Stephanie Davis
performed as Court Reporter for this proceeding.
At the outset, the State moved, as part of a plea bargain stated and confirmed by the
Defendant on the record and pursuant to the Non Binding Plea Agreement, to amend the
Prosecuting Attorney's Information by reducing the charge of BATTERY UPON A LAW
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ENFORCEMENT OFFICER, Idaho Code §18-903(a) and §18-915(3)(b), a felony, to
BATTERY, Idaho Code §18-903, a misdemeanor. There being no objection, said motion
was GRANTED. The State submitted an Amended Prosecuting Attorney's Information to
the Court and counsel who waived the right to receive a certified copy.
When asked by the Court, the Defendant entered a plea of GUILTY to the charge of

BATTERY, Idaho Code §18-903, a misdemeanor, and submitted her signed and
completed Guilty Plea Questionnaire. Following questioning by the Court, the Defendant's
plea was accepted as being voluntarily and knowingly given.
IT IS HEREBY ORDERED that this matter be REMANDED to the Honorable
Thomas Clark for sentencing.
The Defendant was previously released on her own recognizance. Any and all
conditions of the Defendant's release will continue.
DATED this

_t.t-,--_ day of April, 2011.

~C.~

ROBERT C. NAFTZ
District Judge
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CERTIFICATE OF SERVICE
I HEREB Y CERTIFY that on the 4. day of April, 2011, I served a true and
correct copy of the foregoing document upon each of the following individuals in the
manner indicated.

Bannock County Prosecutor

( ) U.S. Mail
( ) Email
(X) Hand Deliver
( ) Facsimile

Stephen Larsen

( ) U.S. Mail
( ) Email
(X) Hand Deliver
( ) Facsimile

Judge Thomas Clark

( ) U.S. Mail
( ) Email
(X) Hand Deliver
( ) Facsimile

Deputy Clerk
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:AST CENTER, POCATELLO, IDAHO
ST A TE OF IDAHO VS
BRITTANY ACUNA
1011 DEON ST #11
POCATELLO, ID 83201
DL#
STATE: ID
DOB:
AGENCY: POCATELLO CITY POLICE
CASE # CR-2010-0014019-MD CITATION #
CHARGE: 118-903
BATTERY
AMENDED:
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DEFENDANT'S RIGHTS: 0 explained by Court ~ explained by counsel 0 advised at prior proceeding
I. To counsel: 0 waived ~ REPRESENTED BY: Stephen Larsen
2. [8J Knowingly and voluntarily waived right to jury trial, confront/cross-examine witnesses, against self-incrimination, and to subpoena witnesses.
3. [?5] Advised of maximum penalty, including any possible enhancements.
PROCEDURE: ~ Pled Guilty
JUDG MENT:

0

0

Jury Trial- Found Guilty

0

Court Trial- Found Guilty

0

Trial- Found Not Guilty

~ JUDGMENT OF CONVICTION

WITHHELD (if eligible), terminating

MONIES DUE: FinelFixed Penalty
$500.00
Suspended
$400.00
Statutory Court Costs $~ 137.50
Drug Court
$
DUI Task Force $
Public Defender
$waived
Dom. Viol. TF $
CHher
$
~ Payment arrangements with Judicial Enforcement, Room 103.
Restitution per attached order or if requested within
days.
Pay restitution from cash bond.
Letter of apology to attention of
submitted to court by

o

o

o

COMMUNITY SERVICE:
hours to complete by
to pay Workman's Compensation @ $.60/hour)

. No extensions on date to complete Community Service will be granted. (You are required

JAIL: 180 Days; 149 Days Suspended; 11 Days Credit time served;
Days Discretionary;
20 Days SCILD Complete by: 10-19- 11 or serve 60 days in jail. No extensions on date to complete SCILD will be granted.
SCILD days concurrent w/CR-IO-912-MD and CR-2009-IS093-MD
DRIVING PRIVILEGES SUSPENDED for
days commencing today or
days of suspension suspended
No driving privileges allowed. 0 Restricted permit after
days (if eligible). AlmlY at Misdemeanor Probation; 746 East Lander; 236-7002.

o
o

PROBATION for 24 months

[?5] Comply with terms of this

~ Level at Discretion of Probation Department.

Probation Officer (Agreement of Supervision).

o

[?5]

~

~

0

Supervised Level II;

or controlled substances.
verification to probation officer. Complete before
OSponsor by:
~ Obtain the following: 0 Domestic Violence Evaluation/Assessment
~ Drug/Alcohol Evaluation ~ Recommended counseling
FOLLOW RECOMMENDATIONS.
~ Submit to searches of personal property, automobiles and residence
without search warrant.
~ Work when work is available; if employed half-time, must be in
enrolled in vocational or education program part-time; if unemployed,
must be enrolled in vocational or educational program full-time.
~ Shall not purchase, carry or have in possession any firearms and/or
other weapons.
Complete SHARE and Aftercare programs. ($25.00)
I:8l Do not frequent any establishment where the primary source of
income is from the sale of alcohol.
Other

number.
Must contact the Probation Department within 5 days (or
immediately upon release from incarceration). 746 E. Lander;
(208)236-7002.
Do not drive without insurance or valid license.
Abstain from use of alcohol or controlled substances.
Submit to ANY testing for use of alcohol or controlled substances
when requested by police officer, probation officer or counselor at
your expense.
Enroll in the following program within 14 days and successfully
complete within 250 days at your expense:
Drug/Alcohol Education 0 MRT- Domestic Violence Program
Theft Awareness Class ~ parenting class
181 individual counseling as recommended by Dr. Neill

o

o

o

.;Jf
C-:"

IT IS SO ORDERED. th;, 411912011
SIXTH DISTRICT JUDGE

Supervised Level I;

~ Attend 1 AA meetings per week for 2 months. Submit written

[8J Commit no misdemeanor or felony.
[?5] NotifY Court or probation officer prior to changing address or phone
[?5]

0

o Record Check (NO CONDITIONS MONITORED; $100.00 fee). 0 Court Probation
order/all lawful requirements of
o No actual physical control of a motor vehicle after consuming alcohol

~

o

/J/

t/~ ...:/
~/(.,/
./

NO-CONTACT ORDER:
modified

o

0

dismissed; Oexpires

,

I accept the terms of this order and understand I may be arrested or otherwise have suspended penalties imposed for failure to fulfill those terms.
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Steve Larsen .
ISB#2599
Attorney at Law
155 S 2nd Ave
Pocatello, ID 83201
Telephone: (208) 478-7600
Facsimile: (208) 478-7602

Ar1 8: 57

1.""1: ~,.

t,

'DffJiJ'YYCLERR--

Attorney for Defendant

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
STATE OF IDAHO,
Case No. CR- 2010-14019-FE

Plaintiff,
vs.

NONBINDING
PLEA AGREEMENT

BRITTANY ACUNA,
Defendant.

COMES NOW, State of Idaho, the Plaintiff in the above entitled matter, acting by
and through its attorney of record, JaNiece Price, Bannock County Deputy Prosecuting
Attorney, and comes now, Brittany Acuna, the Defendant in the above entitled matter,
individually and by and through her counsel of record, Steve Larsen, and hereby enter into
the following Plea Bargain Agreement, pursuant to Rule I I (c) of the Idaho Criminal Rules.

Plea Agreement
Page 1
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WHEREAS, through the Prosecuting Attorney's Information the Defendant
has been charged with the crime of Battery Upon a Law Enforcement Officer, 18-903(a) and
18-915(3)(b),

IT IS HEREBY AGREED that the State will amend the charge contained in
the Information to Battery, I.C. 18-903(b), a misdemeanor, subject to the following mutually
agreed sentencing recommendations:
1. Defendant to follow the recommendations contained in the Domestic Battery
Evaluation of Karen Neill dated 03/09111, including anger management education which shall
include at least 8 classes at A-Z Family Services ..
2. Defendant will obtain by court order a substance abuse evaluation pursuant to Idaho
Code section 19-2524, and follow the recommendations contained therein. In addition,
Defendant will attend at least 8 AA group meetings.
3. The Defendant will serve twenty days of incarceration in the court's discretion
which may include work release, SCHILD, or Community Service.
4. Defendant agrees to pay restitution to the victim in this matter which is not covered
by workers compensation and/or medical insurance. Defendant cannot be discharged from
probation until this restitution is paid in full.
5. That sentencing in this matter will be in conjunction with the pending sentencing in
case no. CR 2010-14013-MD before the Honorable Thomas W. Clark.

DATED this 3LofMarch, 2011
Plea Agreement
Page 2
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Ban ock County Prosecuting Attorney

II ;
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Brittany Acuna .
Defendant
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SIXTH JUDICIAL DISTRICT COURT STATE OF IDAHO
/I',C
IN AND FOR THE COUNTY OF BANNOCK
2011 JUL 12
MAGISTRATE DIVISION
STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)
)
)
)
)

Plaintiff.
vs.
Brittany Acuna
1011 Deon St #11
Pocatello, ID 83201
Defendant.
DOB:
DL or SSN:

ID

MINUTE ENTRY AND ORDER

Argument proceeded before the Court. The Court ORDERED Defendant to pay
restitution in the amount of $4500.00. The State will provide the Court will additional
documentation substantiating the restitution and the amounts to be paid to Officer
William Brown and the Idaho State Insurance Fund. The Court will then issue separate
Restitution Orders.
IT IS SO ORDERED.

~'}~

THOMAS W CLARK
MAGISTRATE JUDGE
Copies hand delivered or mailed, postage pre-paid to:
JaNiece Price, Bannock County Prosecutor's office
Stephen Larsen, Defendant attorney
Brittany Acuna, 1011 Deon St #11, Pocatello, ID 83201
Judicial Enforcement office
Dale Hatch
Clerk Of The District Court
"

By: _ _ _ _-+-~~->,Amanda Freckl

1.

Minute Entry and Order 88132004
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Case No: CR-2010-0014019-MD

The above-entitled matter was before the court on Tuesday, July 12, 2011 for Restitution
hearing. The Honorable Thomas W. Clark presided. JaNiece Price appeared in person
on behalf of the State of Idaho. Defendant Brittany Acuna appeared in person with
counsel, Stephen Larsen.

Dated: Tuesday, July 12, 2011

'rJ~1 <,'-
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IN THE

COURT OF THE SIXTH
DISTRICT
~~,",,',.: .!>~
OF THE STATE OF IDAHO IN AND FOR THE
COUNTY OF BANNOCK, MAGISTRATE DIVISION

STATE OF IDAHO
Plaintiff,

v.
BRITTANY ACUNA,
Defendant,

)

)
)
)
Case No. CR-2010-0014019-MD
)
ORDER OF RESTITUTION
)

----------------------)
The above named defendant has entered a plea of guilty to a criminal charge in which restitution has been
considered by the Court.

D

The Court fmds that restitution is inappropriate or undesirable for the following reasons:

[gI
The Court fmds that the offense for which the defendant is found guilty resulted in economic loss to the victim
and the defendant shall pay restitution for that loss. The Court fmds the amount of restitution owed to the victim is the
amount of $4500. 00, and is complete restitution. Partial or nominal restitution is ordered for the following
reasons:
. The full amount of restitution is due and owing at the time of this order. Interest shall accrue on this
amount at the statutory rate from the date of this order. This order does not prohibit the victim from seeking further
court action or damages.
The Court has also considered the loss of the victim, financial resources and ability of the defendant to pay for
the damage he/she has caused. Defendant shall pay restitution as follows:
In full within 42 days.
[gI In monthly payments. Failure to comply with this schedule may result in revocation of probation of the
defendant.

o

The restitution shall be paid to:

Name:State Insurance Fund
Address: PO Box 83720, Boise, 10

83720-0044 Claim #201009367

DEFENDANT: shall make payments to Bonds and Fines, Room 217, Bannock County Courthouse by cash or
money order.
The defendant has forty-two days from the date of the court's signature to request relief in accordance with the
Idaho rules of civil procedure. After 42 days, or at the conclusion of a hearing to reconsider an order of restitution,
whichever occurs later, the victim may record this order as a judgment against the defendant and the victim may then
collect the ordered restitution by writ of execution on wages or property of the defendant, or otherwise as prOVided by
law for civil judgments.

IT IS SO ORDERED
DA TED Thursday, July 14, 20 II.

THOMAS W. CLARK
MAGISTRATE JUDGE

Copies:

I2l Prosecutor

I2l Defense Attorney

I2lVictirn (s)

I2l Defendant:
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-------------------(Signature)

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL~~,.I T,~ o. ('
THE STATE OF IDAHO IN AND FOR THE COUNTY OF BAl
ere:: J9
MAGISTRATE'S DIVISION
STATE OF IDAHO

vs.

)
)
)

BRITIANY ACUNA

) PETITION TO REDUCE
) CHECK PROBATION

Plaintiff,

Case No: CR1014019·MD

TO

RECORD

)
)
)

Defendant.

-----------------------------)
On 04/19/2011, the defendant was sentenced before the Honorable Thomas W. Clark
on the charge of BATTERY and placed on 24 months of supervised probation.
I have supervised the defendant for 10 months on this case. She has completed her
court ordered counseling by attending and completing Road to Recovery level 1 Outpatient.
Additionally, she completed individual counseling at Community Mental Health as well as a
parenting program.
At a review hearing held on 2/15/12 on another case supervision was reduced to record
check probation. She was originally sentenced on both of these cases at the same time and
terms of probation were the same on both cases. Based on these facts, I would recommend at
this time that supervision on this case be reduced to record check as well. It should be noted,
Fines and Costs on this case are not paid in full however they are current. As discussed in
Court yesterday, there is a large balance owed for victim restitution, however; an appeal has
been filed with the Supreme Court.
Dated this February 16, 2012.

The Petition for change of Probationary
BRITTANY ACUNA, is:

~GRANTED.
Dated this
I Z 'l!

_ _ DENIED.

atus for the above named defendant,

IT IS SO ORDERED.

_ _ _ _ _ _, 2012.
day of _ .....!11'---_Vv-eJ---'-

HONO BlE Thomas W. Clark
SIXTH JUDICIAL MAGISTRATE JUDGE
cc:

PROBATION FILE
DEFENDANT
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICf OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

STATE OF IDAHO,
Plai ntiff-Respondent,
vs.
BRmANY ACUNA,
Defendant-Appellant,

)
)
)
)
)
)
)
)
)
)

Supreme Court No.

3 q" 1g

CLERK'S CERTIFICATE
OF
APPEAL

-------------------------)
Appealed from: Sixth Judicial District, Bannock County
Honorable Judge Robert C. Naftz presiding
Bannock County Case No: CR-2010-14019-MD
Order of Judgment Appealed from: Order of Restitution filed the 14th day of July,
2011 and Memorandum Decision and Order filed February 2, 2012.
Attorney for Appellant: Stephen G. Larsen, Attorney, Motion to Appoint State
Appellate Public Defender Pending.
Attorney for Respondent: Lawrence G. Wasden, Attorney General, Boise
Appealed by: Brittany Michelle Acuna
Appealed against: State of Idaho
Notice of Appeal filed: February 07, 2012
Notice of Cross-Appeal filed: No
Appellate fee paid: No, exempt (Waiver Pending)
Request for additional records filed: No

FEB t 520P
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Request for additional reporter's transcript filed: No
Name of Reporter: Stephanie Davis
Was District Court Reporter's transcript requested? Yes
Estimated Number of Pages: More than 100

I

\

BY '

\\~

~,.....)<,_

i \\' \
i.
\J'-''-.

Deputy Clerk
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

STATE OF IDAHO,
Plai ntiff-Respondent,

vs.
BRmANY ACUNA,
Defendant-Appellant,

)
)
)
)
)
)
)
)
)
)

Supreme Court No. 39678-2012
CORRECTED
CLERK'S CERTIFICATE
OF
APPEAL

------------------------)
Appealed from: Sixth Judicial District, Bannock County
Honorable Judge Robert C. Naftz presiding
Bannock County Case No: CR-2010-14019-MD
Order of Judgment Appealed from: Order of Restitution filed the 14th day of July,
2011 and Memorandum Decision and Order filed February 2, 2012.
Attorney for Appellant: Stephen G. Larsen, Attorney, Pocatello

Attorney for Respondent: Lawrence G. Wasden, Attorney General, Boise
Appealed by: Brittany Michelle Acuna
Appealed against: State of Idaho
Notice of Appeal filed: February 07, 2012
Notice of Cross-Appeal filed: No
Appellate fee paid: No

FILED· ORIGINAL

Request for additional records filed: No
Request for additional reporter's transcript filed: No

MAR - 5 20J'!
~ Court_Court~eals_

Entered on ATS b II..Lb2...
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Name of Reporter: Stephanie Davis
Was District Court Reporter's transcript requested? Yes
Estimated Number of Pages: More than 100

~A~~ ~q.?o\.::J

Dated

DALE HATCH,
Clerk of the District Court
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DOCKET NO.
(

39678-2012

~\;::::;
~__~S~T~AT~E~O~F~ID~A~H~O~__~~.:.:.~ "S

(

.:,

(
(
(vs.
(

':::.",
:,1

( __~B=R_ITT~A~N~Y~M~I~C~H~E~L~LE~A=C_U~NwA~________

NOTICE OF TRANSCRIPT LODGED

Notice is hereby given that on 5/16/2012 I lodged a transcript including the following
proceedings: (1/23/2012) for the above-referenced
appeal with the Sixth Judicial District, District Court Clerk of the County indicated:

(XX) BANNOCK

(

) POWER

(

) ONEIDA

(

) BEAR LAKE

(

) FRANKLIN

(

) CARIBOU

via:
(

) Hand-Delivery

(

) U.S. Mail

(XX) Electronic Copy to ISC/COAi AGi SAPD
(Signature of Reporter)
S. DAVIS
(Typed name of Reporter)

5/16/2012
(Date)
cc:
Diane Cano, dianec@bannockcounty.us
ISC/COA- kloertscher@idcourts.net
ISC/COA- klehrman@idcourts.net
IAGO - oatricia.miller@ag.idaho.gov
SAPD - transcripts@sapd.id.us

This message and attached files or documents are intended only for the use of the person or entity addressed and
may contain confidential information belonging to the sender that is protected by the Electronic Communications
Privacy Act, 18 S.c. §§ 2510 and 2521.
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

STATE OF IDAHO,
Plaintiff-Respondent,
vs.
BRffiANY ACUNA,
Defendant-Appellant.

)
)
)
)
)
)
)
)
)

Supreme Court No. 39678-2012

CLERK'S CERTIFICATE

-------------------------)
If DALE HATCH, Clerk of the District Court of the Sixth Judicial District, of
the State of Idaho, in and for the County of Bannock, do hereby certify that the
above and foregoing record in the above-entitled cause was compiled and bound
under my direction as, and is a true, full, and correct record of the pleadings and
documents as are automatically required under Rule 28 of the Idaho appellate
Rules.
I do further certify that there were no exhibits marked for identification or
admitted into evidence during the course of this action.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal
of said Court at Pocatello, Idaho, this

(Seal)

day of
DALE HATCH,
~ . ~-~~~_~,
Clerk of the OiStrict Court )
Co~nty, I ~preme Court
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

STATE OF IDAHO,
Plai ntiff-Respondent,

vs.
BRmANY ACUNA,

Defendant-Appellant.

)
)
)
)
)
)
)
)
)
)

Supreme Court No. 39678-2012

CERTIFICATE OF EXHIBITS

-------------------------)
I, DALE HATCH, the duly elected, qualified and acting Clerk of the District
Court of the Sixth Judicial District of the State of Idaho, in and for the County of
Bannock, do hereby certify that there were no exhibits marked for identification
and introduced into evidence at trial. The following exhibit will be treated as a
exhibit in the above and foregoing cause, to wit:
1.

Transcript of Restitution Hearing held 7-12-11.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal
of said Court, this the --'-"''--- day of ---'---'--=--=---r:---f 2012.

(Seal)
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

STATE OF IDAHO,
Plaintiff-Respondent,

vs.
BRmANY ACUNA,
Defendant-Appellant.

)
)
)
)
)
)
)
)
)

Supreme Court No. 39678-2012

CERTIFICATE OF SERVICE

-------------------------)
I, DALE HATCH, Clerk of the District Court of the Sixth Judicial District, of
the State of Idaho, in and for the County of Bannock, do hereby certify that I

have personally served or mailed, by United States mail, one copy of the
REPORTER'S TRANSCRIPT and CLERK'S RECORD to each of the Attorneys of
Record in this cause as follows:
Molly Huskey
Appellate Public Defender
Post Office Box 83720
BOise, Idaho 83720-0005

Lawrence G. Wasden
Idaho Attorney General
Post Office Box 83720
BOise, Idaho 83720-0010

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal
of said Court at Pocatello, Idaho, this

(Seal)

day of
DALE HATCH,
Clerk of the District Court 7
( Bannock co~nty, IdcrO~6Fm~ourt

"'13't'~~~h \'1>::¥5r.r~'s:.[:,~-~(?jl ~~Q
Deputy Clerk

"---<~,<~

CERTIFICATE OF SERVICE
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